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PREFACE. 



The lectures comprised in this volume were pre- 
pared for the class room, with no thought of their 
publication. They appear in the form, substantially, 
as given to classes. The purpose has been to develop 
and discuss primary and elementary principles for 
beginners. The lectures may furnish the ground- 
work for a more elaborate discussion of the various 
topics covered, for those engaged in instructional 
work. Lawyers, too, may find a perusal of the pages 
interesting and useful. The writer is confident that, 
if those participating in the work of administration of 
justice, should carry the principles found expressed in 
these pages into daily practice, they would then be 
properly exercising the f imcticms of the important offi- 
ces which have been conferred upon them by the state. 

The writer does not wish to be understood as en- 
tertaining radically different views from the eminent 
jurists and scholars who have expressed themselves 
upon the subjects covered, his purpose being rather 
to urge a closer affinity between Law and Ethics in 
actual practice, and to insist upon the adoption of a 
middle groimd in a consideration of the Sciences of 
Law and Ethics in the hope that it might bring about 
better results. The basis of the entire discussion is 
the claim as aptly expressed by Dr. James Bryce that 
the sum and substance of the Philosophy of Law is the 
relation of Law and Ethics. To develop this idea it 
was necessary to give something of the history of Law. 
Consequently, famiUar lines of history pertaining to 

iii 



IV PREFACE. 

Roman Law, Comnion Law and American Law are 
furnished. Culling these matters from the records of 
history and weaving them into the discussion should 
be a beneficial aid to the student of Jurisprudence. 
For the same reason some of the primary elements of 
Ethics are brought into the lectures. 

Some important suggestions are made concerning 
the marked distinction between American and Eng- 
lish Governmental forms as bearing upon the relation 
of law and morals. Reference is made to the con- 
stitutional mandates to governmental officials to ex- 
emplify the principles of religion and morality in 
official action, as a reason for a difference in view 
respecting Jiuisprudence than that entertained by 
some Englishmen. Adherence to morality on the 
part of legislators and judges is mandatory in Ameri- 
ca. If they do not obey the Constitution their acts 
are void. It is suggested, too, that the form of our 
govpmment, so far as concerns the relation of our 
states to each other furnishes the basis of still an- 
other distinction between English and American 
Jurisprudence. 

The lectures on this branch of the subject close 
with a consideration of concrete Jurisprudence in 
which reference is made to actual work of the courts 
showing how they have been obedient to the prin- 
ciples which have become a part of our imperative 
fundamental law. 

Lastly, some extracts from lectures on Professional 

Conduct have been added, in the belief that after 

having displayed the character of the subject with 

which lawyers have to deal, it is an appropriate sequel 

to point out some of the essential characteristics of 

Professional Conduct. 

E. B. K« 

Columbus, Ohio, October, 1905. 
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JUEISPEUDBNOE 

LAW AND ETHICS 



INTRODUCTION 
L 

LAW AS A SCIENCE. 



Law as a Science was not early comprehended by 
Englishmen. Many there may be now who regard it 
as a mere heterogeneous set of rules and precedents 
scattered throughout the hoards of decided cases. One 
lawyer will find two or three cases which decide a 
point in controversy his way, and another not discour- 
aged by this fact, exclaims: " I can find cases announc- 
ing diametrically the opposite doctrine," and with un-. 
daunted courage proceeds upon his searching tour, 
being rewarded at the end of his journey, by finding 
the authority he wants. Between these two lawyers 
it becomes an argument of cases, the court announcing 
a decision in favor of one or the other, and in conform- 
ity to one line of the cases or the other, and legal dis- 
cord prevails. 

The interested layman or metaphysician looks on 
and pokes the law in the ribs, complaining of the "un- 
certainties of the law." 

The practical lawyer takes no heed of these com- 
plaints, but proceeds in his mad rush for temporal 
gain, and wins the battle if he can, having no time or 
1 1 



2 JURISPRUDENCE AND ETHICS. 

desire to think of the law as a science. Some there 
may be who are willing to stand for the comparison 
that Law is like a duel: Both are right, both go in to 
win, neither will give up until the heart is pierced. 

No experienced practical lawyer lays down his legal 
battles long enough to enUghten the world on Law as 
an applied science, nor to prevent the metaphysician 
from: 

"Threading (his) way through, or, as some would 
say, playing at hide-and-seek in a forest of shadowy 
abstractions (which) method keeps too far away 
from the field of concrete law to throw much light on 
the difficulties and controversies which the student 
of any given system encoimters. . . . '' 

"A student who has experienced many disappoint- 
ments will not lightly abandon the hope, that some 
lawyer with a gift for speculation will one day em- 
ploy this method ... to produce a book nearer to 
the reaUties of the subject than any which the last 
two centuries have seen. Higher and rarer gifts are 
no doubt needed for metaphysics than for law. . ." 

" But the lawyer who rises into metaphysics has at 
any rate his body of practical knowledge to keep him 
in the path of sense ; and the metaphysician deal- 
ing with law may easily lose himself in mere words.'' 
(Bryce's Studies in History & Jurisprudence, 611.) 

Dr. James Bryce in his recent valuable work on "His- 
tory and Jurisprudence'' says : "There is no trace that 
any lawyer ever composed a treatise on that which we, 
in England, call General Jurisprudence, and which the 
Germans call Rechtsphilosophie or Naturecht." (Id. 
607.) 

Such an eminent authority as Sir. Frederick Pollock 
has observed that lawyers do not have to become phi- 
losophers. He and his collaborator in their elaborate 
history of English Law, state that: 
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"The philosophical analysis and definition of law 
belongs . . . neither to the historical nor to the 
dogmatic science of law, but to the theoretical part of 
poUtics. A philosopher who is duly willing to learn 
from lawyers the things of their own art is full as likely 
to handle the topic with good effect as a lawyer, even 
if that lawyer is acquainted with philosophy, and has 
used all due diligence in consulting philosophers. The 
matter of legal science is not an ideal result of ethical 
or political analysis; it is the actual result of facts of 
human nature and history." (Pollock & Maitland, 
Intro, xxiii.) 

And again: 

"Law, such as we know it in the conduct of life, is 
matter of fact; not a thing which can be seen or han- 
dled, but a thing perceived in many ways of practical 
experience. . . . Law may be taken for every 
purpose, save that of strictly philosophical inquiry, 
to be the sum of the rules administered by the courts 
of justice." 

It would seem to be the correct view that analysis of 
law and its definition is a matter of philosophy, and 
that such processes clearly come within the science of 
law. And while the mode of enacting and promulgat- 
ing law may pertain to politics or civil government, it 
will mar or detract from the science of law to eliminate 
the philosophical analysis and definition of law from 
consideration. 

To say merely that the matter of legal science is the 
result of facts of human nature and history, and not of 
ethical or poUtical analysis, comes short of the goal; it 
ignores the phenomena and data of law. 

The philosophy and science of the law will fare far 
better in the hands of a philosopher, who is a lawyer, 
than in the hands of one who is not. 

Reference has been made to the tardiness of EngUsh 
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lawyers to come to the science of the law. It has been 
said that it did not receive attention until Blackstone 
reduced it to a system (although the claim that Black- 
stone systematized the law is ridiculed by some). 

Professor Holland claims that the law of England, 
as expounded by Coke and Blackstone was little more 
than a collection of isolated rules, strung together only 
by some slender thread of analogy; that practitioners 
must be content to find their way through it as best 
they might by the help of indices. This writer makes 
reference to the efforts of Smith, Broom, Maine, Aus- 
tin, Bentham and Markby, to develop a definite legal 
system, but evidently concludes that there had been 
no systematic treatise upon legal ideas, as he declares 
his purpose to do it himself. It will be conceded that 
he has done it better, in some respects, than his pre- 
decessors, but there is scanty consideration of the 
relation of morality and law, which Dr. Bryce deems 
to be the sum total of the science of law. 

The great difficulty in the way of perceiving the con- 
tents and boundaries of that which is termed the "Sci- 
ence of the Law,'' has been the want of books treating 
directly and specifically its data, pointing them out in 
a simple manner, so that one can know what is com- 
prehended therein. 

Blackstone in spite of all the criticism of his work, did 
more than any other writer for the law, as a science. 
He arranged and classified it; he deduced the rules and 
doctrines from their original sources and stated them 
concisely; he discussed the nature of law, its sources 
and its history. 

Let us consider the science of law apart from the 
great body of rules and doctrines, look behind these, 
and look upon it as knowledge systematized and formu- 
lated with reference to the means of discovering general 
truths. 
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There is a science and philosophy of law. There are 
certain fundamental, immutable truths and principles, 
upon which we proceed in the determination of law. 
To this extent it is an exact science. 

The science consists in the knowledge of the rules and 
doctrines, their phenomena and data, their origin and 
history, and the power and ability to demonstrate and 
apply them; it relates chiefly to the Systems of Law, 
its modes, its processes and history. 

Juristic history is matter of philosophy, and ethical or 
political analysis comes into play after history is made. 

But we are told that English lawyers disclaim any 
philosophy of law in their system of laws, and give but 
little attention to the origin of laws. (Pollock & Mait- 
land History English Laws, 168.) 

A learned American writer has stated that, "the 
criterions of law are not those of other sciences. . . . 
You cannot, as in other sciences, resolve these questions 
by analysis or induction. You cannot apply to them 
the principles of mathematical demonstration. They 
cannot be reached by reasoning a priori. Nor can you, 
as in ethics, appeal to the monitor within. Conscience 
may inform you what the moral law is and what the 
municipal law ought to be; but it might greatly mis- 
lead you as to what the municipal law actually is." 
(Walker's American Law, sec. 1, p. 6.) 

Is it an Exact Science? 

Law is not an exact science in the geometrical sense. 
It is true that in order to determine what the law is, 
search must be made in the numerous reports of deci- 
sions imtil some positive rule is found. But this rule 
or doctrine had to be adopted for the first time, and 
by certain processes of reasoning and deductions the 
principles upon which the rule rests were discovered. 
May not it be claimed that these principles are as cer- 
tain and as sure to be discovered and applied by the 
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educated and analytical mind as is the result of the 
mathematical problem? 

Professor Lorimer calls attention to a remark made 
by his colleague, Dr. Robert Lee, to the effect that, 
"when argued out, natural law assumes the precision 
of mathematics,'' himself adding: ''Would that the 
same could be said of the concrete factor of positive 
law." Lorimer's Institutes of Law, 327. President 
Hadley seems to regard Jurisprudence as an exact 
science. (Hadley, Education American Citizen, 137.) 

Joel Prentiss Bishop in one of his masterpieces ap- 
proaches the point in the following pertinent language, 
calling attention to one of the most fundamental 
truths: 

"In truth, God, who reigns in nature by laws which 
the eye does not see, reigns thus invisibly yet equally 
in the human mind and in society. Each particular 
custom, each just decision of a court such as binds it in 
future causes, each statute embodying what mankind 
commends as worthy of preservation, is but the out- 
ward manifestation of some principle of justice organic 
in our individual and social being. Men who discern 
what is right in a particular instance, or as legislators 
enact what is right, or as judges pronounce what is 
right, may fail to see truly the underlying reason, but 
it just as much exists as did the laws of gravitation and 
of the centripetal and centrifugal forces before the hu- 
man mind discovered them." (Bishop's Non-Contract 
Law, sec. 84.) 

This learned author suggests that it is the imperative 
and acknowledged duty of a writer upon our law to 
look beyond the mere words of the books into the na- 
ture of his subject, and to set down what is, by him 
seen, for the first time equally with what others dis- 
cerned before. This especially is true in a treatment 
of the Science of Law. 
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But its fundamental truths and principles are not 
numerous or extensive. One needs only to discover 
the general theories, leam how to apply them in partic- 
ular instances, being content with the discussions 
found in the texts upon the various subjects. The 
principal lesson to be learned is how to proceed in the 
application of the correct methods in deaUng with 
practical matters. What is a Philosophic Discussion 
of Law f 

To enter the domain of the philosophy of any branch 
of law, it is not essential to constitute a philosophic 
discussion that there be a consideration of the psycho- 
logical or metaphysical phenomena. It will come up 
to this standard, if the general laws, or principles under 
which all the subordinate phenomena or facts relating 
to the subjects are comprehended and are discussed; so 
also if causes and reasons are considered and rules are 
deduced from first principles. 

Analytical and orderly classification of a subject of 
law, arrangement and treatment of general rules and 
doctrines, with their causes, reasons and history, into a 
system, may properly be considered as part of the phil- 
osophy and science of the law. 

For these reasons many of our treatises may be con- 
sidered philosophic discussions. (Walker's American 
Law, sec. 1.) "I shall endeavor to imbue you with the 
spirit, and philosophy of law, as a science, consisting of 
principles arranged into a system." 

Some may not clearly appreciate what philosophy, 
* as applied to law, is. Writers of treatises upon law, or 
the opinions of courts, need not always discuss ^' first 
principles," nor enter the field of abstraction in order 
to approach philosophical discussion. It is necessary 
only to disclose an appreciation, and mastery if pos- 
sible, of the general principles of law, the tools with 
which practical problems are solved, and to blend these 
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fundamentals into one complete partitionless whole, 
showing harmony, symphony and logical exactness. 
If such are the results, in legal discussion, there is phil- 
osophical discussion. 

We look in vain into the Roman Law for any show or 
display of philosophical phenomena peculiar to the law, 
but we find the philosophy, or the imderlying science of 
their system standing out in bold relief. 

Dr. James Bryce says: "This excellence of the 
Romans in the sphere of concrete law confirms the 
view we are led to take that the contents of a Philos- 
ophy or Science of Law in general are not large, being 
indeed confined to the defining of the relation of Law 
to Ethics and other cognate branches of philosophy, 
and to the examination of some fimdamental legal con- 
ceptions, important, no doubt, but not very numerous. 
The sole and essential value of legal science begins in 
the manipulation of the material presented by an ac- 
tual system of law, in the moulding of the old customs, 
so as to reconcile them with the always changing needs 
of the people." (Bryce's Studies in History and Juris- 
prudence, 633.) "It is reasonableness, simplicity, self 
consistency that make the excellence of a legal system, 
and the best methods of study are those which attune 
the lawyer's mind to seek after these quaUties." (Id. 
637.) 

The origin of law, its nature, its connection with the 
other phenomena which enter into and concern society, 
what the law is and has been, and what it should be, if 
its principles are properly applied, are all a part of the 
philosophy or science of law. The sum total is the 
science of human duty, which is morality defined. 
Every problem of organized society resolves itself into 
one of morals. The law of right is the controlling force 
in or out of the law, and is determined by the same 
principles wherever a question arises. 
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These discussions are designed to consider the prin- 
ciples of Law and Jurisprudence and their relation to 
Ethics, and to point out the elements that go to make 
up the science of law. Dr. James Bryce states that 
Ethics constitutes the sum and substance of the Phi- 
losophy of Law. 

To lay the foundation for the discussion, it is deemed 
essential to consider the methods of study and Systems 
of Law, which will directly receive attention. 



II. 

JURISPRUDENCE. 

ITS PROVINCE AND FIELD. 

It is a notable fact that Jurisprudence receives little 

jmritynideMee attention amoug lawyers, and students of 
'^•ad** law. For many years it has occupied a 

sxf]aiB«d. cQnspicuous place in leading American and 
English Universities, in the English Inns of Court, 
and in some American Law Schools. 

The philosophy of conduct as embodied in the un- 
written law, or as Pollock puts it "Case Law" in all the 
ramifications of human affairs has not been extensively 
covered by any writer. Such a task would perhaps be 
useless. For our conceptions of Jurisprudence we 
look to Holland's Jurisprudence, Austin's Lectures, 
Pollock's Jurisprudence, Lorimer's Institutes of the 
Law, and a few other works, from which we gather the 
elements or first principles to guide us throughout our 
investigations into the larger field of law.* 

Looking to the principles of Jurisprudence as the 
Science of what the law is, as the controlling element 
in the ascertainment of the rule of conduct, we should 
apply them to the practical problems of life. 

Jurisprudence is more nearly to be regarded as the 
means or process by which we arrive at the correct 
rule of conduct which finds expression in the law. 

Jurisprudence contemplates philosophizing upon the 
principles of human conduct. 

1 Dillon's Laws and Jurisprudence is one of the most satisfactory works on 
the subject. 

10 
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It is defined as the science of what the law is or 
means, and its practical application to cases as they 
arise. (Sharswood, Ethics, 10.) 

Or again: The science of juridicial law; the knowl- 
edge of the laws, customs and rights of men in a state 
or community, necessary for the due administration 
of justice. 

The meaning of jurisprudence has expanded some- 
what beyond its Roman conception. Originally it 
meant nothing more than a knowledge of law, but it 
came finally to express the idea of a legal science, and 
always sustained a close relation to philosophy. Pro- 
fessor Holland directs attention to the teaching of 
Cicero, who held that the study of law must be derived 
from the depths of philosophy, and that, by an exam- 
ination of the human mind and of human society, 
principles may be discovered in comparison with which 
the rules of positive law are of but trivial importance. 
(Holland Jur. 3.) 

According to the prevailing English view it is re- 
garded as a formal or analytical science, dealing with 
various relations of men to which are attached legal 
consequences. 

Jurisprudence deals with law, its reasons and sources. 
Mackeldy defines the term as follows: "The science of 
compulsory law with their reasons and sources com- 
bined with their philosophy and history. The simple 
knowledge of laws without these lacks the scientific 
requisite of jurisprudence.'' (Mackeldy's Roman Law, 
p. 3.) 

It is a science that "embraces not only a view of posi- 
tive law and government as they exist in any partic- 
ular system, but embraces the theories upon which 
private rights depend." (Andrews' American Law, 
sec. 54.) 

The science consists chiefly of a knowledge of Sys- 
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terns of Law, their modes and processes, which are 
shown by history. 

It is regarded as a political science which has reached 
a high degree of exactitude, so much so as to be re- 
garded as an exact science. (Hadley American Cit- 
izen, 137.) 

If " Jurisprudence' ' is to be regarded as the science 
iMw of what the law is, it follows that "Law" 
juriiprademee. and "Jurisprudence'' are not synonymous, 
but as already stated the latter is the means or denotes 
the process by which the former is determined. So it 
would not be entirely proper to say "American Juris- 
diction," when we want to speak of "American Law," 
or ''Equity Jurisprudence" when we mean nothing 
more than Chancery law. 

Regarding Law as the entire body or system of rules, 
regulations, principles and enactments which are recog- 
nized and protected by the State, Judge Dillon, uses 
the word ''jurisprudence" as synonymous broadly 
with the whole science of law, as law is thus defined, 
' 'and as embracing not only legal relations but the en- 
tire body of legal doctrines whencesoever derived, appli- 
cable to such relations. . . . Jurisprudence is con- 
cerned with the whole body of the law, and signifies the 
science of law, or the scientific knowledge of jural 
relations and the legal principles, doctrines, and rules 
which govern such relations." (Dillon's Laws & Juris- 
prudence, 2L) 

Another American writer holds that: "Law cannot 
be treated inteUigently apart from jurisprudence. Ju- 
risprudence is not a practical science apart from law." 
(Andrew's American Law, sec. 54.) 

As a science jurisprudence is to be considered histor- 
jiriiynideMee ical and progressivc. 
HbW The needs of mankind are determined by 
looking to present conditions, and differentiating them 
from the conditions of former times. 
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New things, new processes and new conditions come 
into existence with advancement of civilization. 

In the appUcation of established rules and doctrines 
regard must be had for the present as compared with 
the past. 

Professor Holland recognizes this theory in the fol- 
lowing language : ''Its generalizations must keep pace 
with the movement of systems of actual law. Its 
broader distinctions, corresponding to deep seated 
human characteristics, will no doubt be permanent, 
but as time goes on, new distinctions must be con- 
stantly developed; with a view to the co-ordination of 
the ever increasing variety of legal phenomena." (Hol- 
land Jurisprudence, 9.) 

A recent writer on American Law has stated that 
jurisprudence is "a historical science, and consequently 
not confined to an investigation merely of what the law 
is, but what its development has been, and why and 
how existing things came to be." (Andrew's American 
Law, sec. 54.) 

It is claimed, however, by the analytic, that it is no 
part of the task of jurisprudence to consider history. 
Putting it in exact language Holland says: ''The 
facts can only be presented by History, and History 
may be studied with the sole view of discovering this 
class of facts. But this is not the task of Jurisprudence 
which only begins when these facts begin to fall into an 
order other than the historical, and arrange themselves 
in groups." (Holland Jur. XL) 

Historical considerations in the science of law are 
absolutely indispensable. It may be true that History 
is one thing and Law another, but infrequently law can 
not be determined without the aid of history. Neither 
can Jurisprudence be properly appreciated and under- 
stood without historical consideration of systems of 
law. Upon this theory the history of the legal systems 
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will be traced to lay the foundation or to furnish the 
facts for the study of jurisprudence. 

All will no doubt admit that jurisprudence has a 
jvriivrademM philosophical side. 

puioMvky. But English analytics while recognizing 
that it has a side which is closely allied to Ethics and 
Methaphysics, do not attach much importance to this 
fact, especially as furnishing a ground for a division of 
the science. It may be conceded that it is a practical 
rather than a metaphysical science as contended by 
some, (Andrew's American Law, sec. 54,) yet the prin- 
ciples of philosophy, especially of moral philosophy, 
constitute some of the basic principles of Jurispru- 
dence. This will readily appear in the course of sub- 
sequent discussion. 

Jurisprudence is a universal term of equal applica- 
tion to all Systems of Law, its funda- 
g wu«bie^^ mentals being found in all countries in 
whatsoever system prevails. 

Because of these common features and elements 
historical consideration of systems is essential. In 
this way we find how much is drawn by one system 
from another, and what principles of one system per- 
meate another. 

According to Holland, however, "jurisprudence is 
wrongly appUed to actual systems of law, or to current 
views of law, or to suggestions for its amendment." 
(Holland Jur. 12.) 

Jurisprudence, according to analytical conceptions, 
jmrispnidemee is the scicncc of positivc law BS it is, and not 

L^gfauuos. of positive law as it ought to be. Such a 
view marks it off from legislation. According to Austin, 
"the science of ethics is the science of law and moraUty 
as they respectively ought to be; as they respectively 
must be if they conform to their measure or test. That 
department of the science of ethics, which is concerned 
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with positive law as it ought to be, is styled the science 
of legislation." (1 Austin's Jurisprudence [Campbell's 
Ed.], 9.) 

''Legislation belongs to or is a branch of ethics.''^ 
(Dillon's Jur. 19.) And ''Law" and "Legislation" are 
not considered S3monymous. (Id. 9.) Sharswood says 
that legislation is a nobler work than even jurispru- 
dence. " It is the noblest work," he says, "in which 
the intellectual powers of man can be engaged." It is 
employed in determining what is right or wrong and in 
enforcing what is useful and expedient. (Sharswood, 
Ethics, 10.) 

It is true that there is a marked distinction between ^ 
Legislation and Jurisprudence; the former prescribes 
with a view to future conduct, while the latter defines 
rights and duties in connection with past conduct. 
But under the common-law system the decisions of 
courts in a certain sense prescribe a well-defined rule of 
conduct with nearly as much binding force as legislation. 

The controlling forces in both legislation and juris- 
prudence which prescribe rules of conduct and define 
rights and duties are the same. 

Jurisprudence not infrequently sets the standard* 
for legislation, and as often points out the errors and 
defects in legislation. 

In course of time in the field covered by jurisprudence 
and legislation the two become so blended or com- 
mingled as to become inseparable. 

The two sciences have jointly played such a part in 
the formation of "Our Law," that they are entitled to 
take shelter under the same roof. 

In making a comparison of the relative parts played 
it will be found that legislation has occupied small 
space as compared with the functions of jurisprudence. 

An examination of the legislative enactments will 
demonstrate that "most of them relate to positive reg- 
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Illations of expediency, and not to the great and perma- 
nent doctrines of general or universal justice or juris- 
prudence." (Dillon's Laws and Jurisprudence, 15.) 

Legislation must receive its proportion of attention 
in a consideration of jurisprudence. "Jurisprudence 
is the science of positive law, the art of legislation, and 
the practice of law." (Heron on Jurisprudence, p. 66: 
Andrew's Am. Law, § 54.) 

Austin admits that: "It is impossible to consider 
Jurisprudence quite apart from Legislation; since the 
inducements or considerations of expediency which 
lead to the establishment of laws, must be adverted to 
in explaining their origin." (Austin's Jur. 217.) 
AnftenDiTt. Whether Jurisprudence is to be divided 

■lou off 

jvtepndeaee ? or classificd in to ' ' General ' ' and ' ' Particu- 
lar Jurisprudence" is debatable ground among the 
authorities. 

John Austin was of the opinion that it may be so 
divided. He interpreted '' General Jurisprudence" as 
the science which was concerned with the principles, 
notions and distinctions which are common to systems 
of law. He gives attention to the systems of two or 
three nations, viz : Roman, EngUsh, French and Prus- 
sian. As matter of fact there have been practically 
but two systems; viz: The Roman and English sys- 
tems, the former being followed generally by the con- 
tinental countries and Scotland. Austin contended 
that the proper subject of General Jurisprudence was a 
description of such subjects and ends of law as are 
common to all systems. 

Particular jurisprudence he held was the science of 
any system of law or any portion of it; that the only 
practical jurisprudence was particular. 

Holland is of the opinion that the division into 
"general" and "particular" jurisprudence is improper, 
(Holland Jur. 10, 11.) 
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A habit has been formed, however, of particularizing 
it in common parlance without regard to propriety . Ac- 
cording to Austin's doctrine, American Jurisprudence 
as appUed to the American system, or Criminal Juris- 
prudence, Equity Jurisprudence, and the Uke is proper. 
Holland's doctrine is that the principles of jurispru- 
dence formulated from English data are applicable to 
the laws of any other community whose inhabitants 
are similar. 

It does not seem to be a matter of great consequence 
whether jurisprudence is to be considered from one 
point of view as General and from another as Special. 
The habit has been formed of specializing it, and it 
can hardly be broken. 

The fundamentals of jurisprudence, however, per- 
meate law in all its branches and all systems, and of 
these there can be no particularizing. 

K Jurisprudence is the Science by which we deter- 
mine what the law is, and not the equiva- 
, ^'©^ * lent of Law, (Holland Jurisprudence, 4, 5, 
where he says the use of Jurisprudence as 
the equivalent of Law "might more readily be par- 
doned, had it not misled serious and accurate think- 
ers,") the natural inquiry is into its Contents and 
boundaries. What means are employed to arrive at 
a correct solution of law? 

The law operates upon rights and duties; it ascer- 
tains the right or the duty and respectively protects 
and enforces the same. 

The first essential function of Jurisprudence is the 
process by which the '^ right'' or the ''duty" receives 
the sanction of law. Professor Holland contends that 
that which gives validity to a legal right is the force lent 
it by the State, and that anything else may be the oc- 
casion, but not the cause, of its obligatory character. 
(Holland Jur. 72.) The moral obligation is the occasioA 
2 
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for, and the means by which the State resolves to lend 
its power for its protection or enforcement. Hence the 
duty springing from the moral obligation is within the 
scope and limits of Jurisprudence, and is the source of 
the authority of the State in the exercise of its function. 
But for the might of the State the right would not 
become legal; then why not give credit to the moral 
duty as one of the psychological reasons, and as the 
means and the true basis by which the State makes 
law? 

Rights concern Persons and Things, and are appen- 
dent to the person, either as a member of society, or by 
contract or by reason of ownership of property. 

We arrive at these rights by considering what rights 
a person has as an individual, what rights he has as a 
member of society. 

It is the province of Jurisprudence to discover the 
reasons for the rights which one has as an individual, 
or as a member of society, or by reason of ownership of 
property, or by the formation of contracts. 

Jurisprudence deals with the Sources of Law, the 
Reasons and Principles thereof; it comprehends a 
search for, and knowledge of phenomena as explained 
by, and resolved into causes and reasons, powers and 
laws. It embraces one of the highest types of Philo- 
sophical reasoning, because it relates to human con- 
duct. It is the process of reasoning by which we 
arrive at the law of a given case. 

In short it deals with "Duty, Right, Liberty, In- 
jury, Punishment, Redress, with their various relations 
to one another, and to Law, Sovereignty, and Inde- 
pendent PoUtical Society.*' (Austin, p. 213.) 

Sir Frederick Pollock expresses a fear that Jurispru- 
dence, so vaguely understood, may confine itself to the 
pure theory of legal classification. He does not deny 
that the scientific arrangement of the law is a subject 
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worthy of the most careful discussion, but contends 
that "the best and most profitable way to prove the 
value of jurisprudence would perhaps be to show it in 
that specific application/' (Pollock Jur. 6.) 

He does not contend that the study of legal ideas in 
their most abstract form is not useful and necessary, 
but expresses a preference for a scientific exposition of 
English laW| as the end to which our provisional study 
of abstract jurisprudence is to lead up, that ''A general 
view of the field of Positive Law, with only just so 
much concrete illustration as is needed to make it in- 
telligible, may do much to clear the heads of learners, 
and beget in them a just discontent with the crude and 
formless condition in which the details of almost every 
topic are still left." (Pollock Jur. 8, 9.) 

The work entitled ''Andrews' American Law" is 
timely. This writer states that it is now in order to 
scientifically classify American Law. 

''As a science, jurisprudence is analytical: . . . 
it deals with the various relations which are regulated 
by legal rules, rather than with the rules themselves, 
abstractly speaking. Andrews' American Law, sec. 54. 
Scientific analysis and classification is a part of the 
philosophy of the Law. 

Reference has elsewhere been made to the claim of a "^ 
learned writer that lawyers do not necessarily have to 
become moral philosophers any more than any other 
class of persons. Why teach moral philosophy at all, 
why expend so much money in our colleges or in our pul- 
pits, if the doctrines expounded by Professors of Moral 
Philosophy and Ministers of the Gospel, do not tend to " 
make men observe their duties and obUgations to their 
fellows. If the pupils of all such teachers heed their 
teachings, then lawyers would have lost their means of 
livelihood, for law exists for the purpose of compelling 
the enforcement of duties and obligations when the 
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conscience of the individual does not impel him to do 
so, and it is the province of the lawyer to see that right 
and justice is done. 

In Jurisprudence we study the philosophy of the law. 
As has been before stated, in substance, the great fun- 
damentals are not numerous, the benefit to be chiefly 
derived from this course of thinking being, rather, in 
the training to use the right methods in the right way. 
We must familiarize ourselves with the tools of thought 
and of reason to enable us to apply them in searching 
for principles to be used in the solution of problems. 

As the Philosophy of the Romans beautified Roman 
Law, so if our Judges, lawyers and legal writers, hug 
the principles of philosophy and ethics close to their 
bosom, so much violence wiU not be done to the sym- 
metry of our legal system. 

Regarding Jurisprudence not merely as 
ASTplSin^ a formal or analytical science, nor as a 
science whose limitations confine it to 
actual and existing positive law or to an investigation 
of what the law is, but considering it, as in fact it is, an 
historical science, we are ready with such conceptions 
to mark off its boundaries and state its contents. 

Firsty it has to do with the methods of determining 
what the law is. This involves, therefore, a considera- 
tion of the so-called schools of jurisprudence. In the 
next three succeeding lectures this subject will receive 
attention. 

Second, in discussing schools of jurisprudence, or the 
methods of determining what the law is, it occurs to 
the inquirer that the methods of acquiring legal knowl- 
edge are essential. Therefore the subject of "Legal 
Education — ^Methods and Study,'' will be discussed. 

Third. Jurisprudence being regarded as a historical 
science, its province is an investigation of the develop- 
ment of law, why and how existing things came to be. 
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We are justified, according to the tenets of the analyti- 
cal faith, in conducting an historical investigation to 
produce historical matter for consideration and treat- 
ment according to analytical methods. 

A discussion of comparative jurisprudence is particu- 
larly essential, and therefore the Systems of Law, the 
Roman Law, the Common Law and American law will 
next be considered. 

Fourth. For the purpose of discovering the true 
data and phenomena of Law a comparison of the sci- 
ences is necessary. Under this topic Law in its rela- 
tion to the Sciences, and Ethics as a distinct science, 
will be discussed. 

Fifth. After the foregoing, the usual courses of law 
will be considered from the usual legal standpoint. 



III. 

SCHOOLS OF JURISPRUDENCE. 

ENGLAND AND CONTINENTAL EUBOPE. 

In a discussion of the science of law the first inquiiy 
naturally is into the processes or methods by which we 
attain a knowledge of its principles. 

As a science; jurisprudence classifies into a system 
the body of our knowledge acquired by a study of its 
actual development and history, and traces the princi- 
ples which connect its various results. 

We cannot appreciate the Science until we have trav- 
eled over the isolated parts and fragments of "laws" 
extracting here and there, the principles which are 
stored away in the various cases for future use, finally 
reaching a point in our journey when we may safely 
look backward with confidence that we know some- 
thing of the "Science.'' 

We cannot acquire a knowledge of the Science from 
the cases solely, but must consult other evidences of 
law. 

So many of the principles are hidden away4n old 
and musty cases, and have become familiar as our 
alphabet. 

There is so much dependent upon history; history 
of people, of coimtry, of government and of conditions 
which are not found in the cases, the latter being de- 
cided for the immediate benefit of the parties, and not 
for posterity. 

Again much depends upon statutes, and statutory 
changes, which cannot always be fuUy explained or 
even set forth in the cases. 
22 
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By relying solely upon one method of study, all 
these features do not readily appear, and have to be 
supplied in some other way. 

The primary purpose should be to demonstrate to 
the searcher after knowledge of the Law, that it is a 
Science and System, and to dispel from his mind what 
might be the first impression, viz. : that law is a set of 
single instances. 

There are four methods of Study of Law, or 

g^ Schools of Jurisprudence, viz.: 1. Metaphysi- 
cal; 2. Analytical; 3. Historical; and 4. Com- 
parative. 

There is another school of jurisprudence designated 
as the Philosophical, which really is embraced in the 
first above named^and may more appropriately be 
styled Philosophical. We first hear of this in Ger- 
many where it has stood in ccmtrast with the Historical 
method. The latter method is said to have had its 
origin m Germany, although I have somewhere seen 
the statement that it originated in Rome. 

C!ontests have been waged between "theorists" and 
" practicalists. ' ' The English Analytics look with scorn 
upon the German philosophical stronghold, while the 
philosopfaists cling with tenacity to their creeds and 
tenets. 

The English Anal^ic had much to disturb his equi- 
librium in the palmy days of the Romanists and popery, 
and since Church and State have assumed their proper 
stations, and early popish deception in respect to law 
has ceased, he has looked at law with a single idea, as 
an independent science. 

The words of Sir Henry Finch in the seventeenth 
century seem to have left no lasting impression upon 
the slavish following of English precedent when he 
said: "The Law of Reason is of such singular and 
incomparable use that it rules as lord paramount over 
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the law, and even overrules the positive law; and 
rather than any of these established rules should fail, 
the very maxims and principles of the positive law will 
yield as a higher and more perfect law." . . . "Of 
the first sort are the principles and sound conclusions 
from foreign learning; out of the best and very bowels 
of divinity, granmiar, logic; also from philosophy 
natural, poUtical, economics, moral, though in our re- 
ports and year books they come not under the same 
terms, yet the things which there you find are the 
same; for the sparks of all sciences in the world are 
raked up in the ashes of the law." (Sir Henry Finch's 
Discourse on Law.) Andrews' American Law, 39, 40. 

Professor James Lorimer of the University of Edin- 
burgh in his Institutes of Law seems to bear the brunt 
of the philosophical school in England in recent years. 
The Analytics praise his literary attainments but con- 
demn his theories. Some parts of his work have been 
found interesting and useful, but most of it is too theo- 
retical for the practical lawyer. 

In Germany, Thibaut occupied conciliatory ground 
between the philosophical and historical. 

''Nothing,'' he says "is more to be wished than that 
the philosophical and the elegant jurists should soon 
cease to regard themselves as two hostile parties. 
Each side must abate somewhat of its pretentions, and 
reciprocally take what is good from the other. With- 
out philosophy there is no complete history; without 
history, no safe application of philosophy. Both must 
unite as aids to Interpretation, and must exercise a 
continual influence on each other. The jurist who 
aspires after perfection will therefore endeavor to com- 
bine profound historical knowledge with philosophical 
views; for the historical part of jurisprudence can 
never be separated by a sharp line from the philosoph- 
ical. In each are gaps, which can only be filled by the 
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aid of the other/' (Quoted 2 Austm's Jur. 135. [Camp- 
beU'8 Ed.]) 

It is the purpose now to consider the different 
Schools of Jiuisprudence, giving their tenets, tracing 
their history so far as it may be gathered from the 
writings of different periods. 

By schools of jurisprudence is meant ways and meth- 
ods of expounding law, accounting for its data and 
basis. 

In entering upon a consideration of the 
^?Keto!Smi^ Philosophical School of Jurisprudence it 
^itM8. may be well first to have in mind the prin- 
ciples and methods involved or adopted 
in this way of looking at Law. 

Adherents of this school beUeve that law should be 
constructed upon principles of moraUty, and that it 
should be tested and interpreted accordingly. 

The Metaphysical, it is said, deals with ideas of right 
and law, obligations, perfect and imperfect in their 
relation to morality, in an abstract, theoretical man- 
ner. 

"It may be regarded'' says Mr. James Bryce, ''as 
that branch of metaphysics, of psychology, . . . 
which concerns itself with the civil relations of men to 
one another in the most general and abstract form of 
those relations." (Bryce's Studies in History and Ju- 
risprudence, 609.) 

The creeds of this school are considered by the 
Analytics as purely transcendental. 

Before taking up the discussion of the methods and 
history of this school I desire to give emphasis to the 
language of the English writer of the middle sixteenth 
century, to which reference has heretofore more fuUy 
been made (ante, p. 24), that '' the sparks of all 
sciences in the world are raked up in the ashes of the 
law.'' It is highly essential that lawyers should be- 
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come philosophers, not of the transcendental kind, but 
genuine practical ones. 

There is no science which is purely theoretical; no 
science can exist unless it rests on facts. 

We know that we have feelings, motives, intention 
and the ability to discriminate between right and 
wrong, and know that it is our duty to do the right to- 
wards our fellows; and the law wills no differently. 
»• B»«B C0a. In the legal literature of the Romans we 
priaeipiMafttt find uo traces of theories of law such as 
•«*^*- were evolved in subsequent ages in Ckmti- 
nental Europe and England. We must simply tak« the 
Roman Law as it was, and draw our own deductions. 

The fact that Romans made no distinction betneeen 
law and morality, and in accordance with Greek phi- 
losophy considered the Law of Nature as binding- on 
them because it was a 2ex, and that it was applied so 
that no strong moral claims should be disregfijrded, 
clearly demonstrates that Roman Law is the source of 
inspiration to the Philosophical School. And_few 
scholars have escaped its impressions. 

Cicero considered the law of nature as the highest 
law and standard of morality, as inborn in men, older 
than all ages, everywhere the same, and which could 
not be altered and repealed; that it furnished the basis 
of all morality, and ought to prescribe the provision^qf 
"positive law," far more extensively than it does, and 
to give that law a higher and more truly moral char- 
acter. (Bryce's Studies in History and Jurisprudence, 
577.) 

And Equity meant to the Romans fairness, right 
feeling, the regard for the substantial as opposed to 
formal and technical justice, the kind of conduct which 
would approve itself to a man of honor and conscience, 
(/d. 581.) 

The opening paragraphs of Justinian's Institutes 
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discloses the fundamental basis of Roman law, viz.: 

"Justice is the Constant and perpetual wish to ren- 
der every one his due," 

The term "/t^«" was taken by the Roman jurists to 
include all the commands laid upon men that they are 
bound to fulfill, both the conunands of morality and of 
law. In speaking of the elementary principles and di- 
visions of jurisprudence, they did not keep law and 
morality distinct. They adopted the Greek concep- 
tion of the law of nature, giving effect to its principles 
not only because they considered it morally right to 
do so, but also because the law of nature was a law. 
(Hammond's Sandars Justinian, 15.) 

The commands of morality and of law, the defini- 
tions and principles governing the rights of persons and 
things, have been the same throughout the develop- 
ment of the Roman Civil and Conmion law. 

"Jurisprudence" in the Civil Law, near the time of 
Christ, was regarded as "the knowledge of things di- 
vine and human; the science of the just and the un- 
just." 

As expressed in Justinian's Code, so ought it to be 
now: 

"The maxims of law are these: to live honestly, to 
hurt no one, to give every one his due." (Hammond's 
Sandars Justinian, 68.) 

Beyond question the germ of the Philosophical 
gMo school of jurisprudence had its origin in 
""^'*'' Stoic philosophy. All historians bear upon 
the influences of Grecian philosophy on Roman law. 
Sandars speaks of the juris prudenteSy a body of men 
in the days of the republic who studied the princi- 
ples of law, and expounded them for the benefit of 
others, whose opinions were used before magistrates. 
This class of persons were among the first men of the 
State, men of learning and acquainted with Greel( 
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philosophy. "By far the most unportant addition to 
the system of Roman Law which the jurists intro- 
duced from Greek philosophy/' this writer states, 
"was the conception of lex naturce,^^ which came from 
the Stoics, natura with them meaning the universe of 
things, which, according to their construction, was 
guided by reason. (Sandars Justinian, sec. 13, 14. In- 
troduction.) 

Austin states that jus gentium of Justinian is the 
natural jus found in the writings of Cicero, which the 
Classical Jurists borrowed from the "natural rule of 
righf as conceived by Greek speculators on Law and 
Morals. (2 Austin's Jurisprudence, sec. 819.) 

A brief notice of the Stoics may therefore be in order 
at this point. 

Zeno founded the so-called school of the Stoics in 
about the third century before the Christian era, 
teaching at Athens in a public porch (in Greek, stoa), 
and hence it is sometimes referred to as the philosophy 
of the Porch. 

The tenets of their creed in so far as pertinent here 
are briefly as follows: 

They inculcated virtue for virtue's sake alone. 

They believed that "man's chief business here is to 
do his duty." 

"The Stoics were eminently practical; they strongly 
held that knowledge is for the sake of action, and the 
worth of philosophy consists in its power to guide the 
conduct of life." 

"They Ukened philosophy to a fertile field, logic to 
the fence round it, and ethics to the crop grown in it. 
They further said that the knowledge by which action 
is to be guided is a knowledge derived from experience." 
(Pollock, Jurisprudence and Ethics, 318.) "A vir- 
tuous life is the same thing as a life agreeable to expe- 
rience of what happens in the course of nature; for the 
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nature of each of us men is part of the nature of the 
world/' (Chrisyppus. Id.) "A Ufe according to na- 
ture/' 

The knowledge by which actions are to be controlled 
is founded on an observed order of things, which is 
something belonging to the whole world, and equally 
present in every part of it. "This is exactly such a 
general conception of knowledge as in these times is 
growing upon us as we become more familiar with the 
methods and results of science." "The Stoics as- 
serted that the world is a product of reason, and 
that all the laws of nature aim in the long run at 
reasonable ends." "Righteousness consists in fulfilling 
the duties imposed by it with a cheerful obedience of 
discipline." (Pollock Jur. p. 335.) 

The Roman conception of natural law and morality 
found lodgment in Continental countries, Germany 
becoming its particular stronghold, where law was 
scientifically studied earlier than in England, and 
where* it held fuU sway until a new school — ^The His- 
torical — ^sprung up. Leibnitz in 1668 first pointed out 
the unity and the organic character of law. 

Thomasius and Kant — two German philosophers — 
contributed largely to maintaining a distinction be- 
tween the classes of obUgations into perfect and imper- 
fect, the one enforceable and the other not; the one a 
legal obligation, the other a moral, separating law from 
ethics. 

It is said that this distinction originated with Chris- 
tian Thomasius, who lived in Leipzig and wrote in 1705. 
(Warkonig Delineatio, p. 6: Lorimer's Institutes of 
Law p. 286.) It is said that "The doctrine of Kant 
completes the distinction established by Thomasius 
between morality and law." 

1 See Sandars Jur. XXVIII, 
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Another German writer, Ahrens, says: ''Law and 
morals lend each other mutual support; separated or 
confounded, they produce social disorder, but, dis- 
tinguished and united, they are the two most powerful 
of all real progress/' (Quoted in Lorimer's Institutes 
of Law, 298^9.) 

The doctrines of Thomasius and Kant were adhered 
to for about a century. 

Thibaut was a leader of the philosophical school, 
adhering to the older methods of study, friendly to the 
Roman law, strongly favoring the reduction of law to 
legislation. But the quotation from his writings above 
given (antCy p. 24) shows that he occupied middle 
ground, having due regard for the good in both the 
historical and philosophical. 

In 1860, Trendelberg * gave to Germany a work on 
Natural Law, his avowed purpose being to restore the 
connection between law and ethics, upon which the 
historical school had made strong inroads. 

For many years the philosophical Germans have been 
strong supporters of natural law, merging the scien- 
tific treatment of law in the larger region of general 
ethical inquiry, and are accused by their English 
neighbors of contributing to popular confusion by 
their reluctance to abstract, even provisionally, law 
from its moral surroundings. It is also said that ''in- 
stead of the science of law making an even and inde- 
pendent progress of its own, it has imdulated with 
every wave of ethical speculation, and has consequently 
suffered the retardation incident to the growth of the 
most involved because the most composite branch of 
intellectual research." (Amos, Science of Law, New 
York, chs. I. II. III.) 

» Tt^odelburg, Naturrecht und dem Grunde der Ethik, Lorimer's Institutes 
nf I^w, 304. The latter refers to the various Gennan writers from 1828 to 
IS60, who opposed the Kantian school. 
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The general nature of law from a scientific stand- 
point seems not to have occupied the at- 
smriidiTeB4eBdMtention of Englishmen imtil after Black- 
s^P*^ stone wrote his Conmientaries. Many 
critics have appeared upon the Uterary 
field since his day^ some of whom have been unreason- 
able. If he had not written the short chapter on Na- 
ture of Laws, in which he displayed Roman tendency 
in respect to Natural Law, he more than Ukely would 
have escaped with fewer scars. Not one of his critics 
accomplished half so much, and if Bentham and Aus- 
tin had been strong enough to have brought about 
direct results from their ideas of law, it would have 
been all legislation — strongly Roman indeed. 

Blackstone conmiitted the unpardonable sin, accord- 
ing to some, of mixing law and ethics, in his prelimi- 
nary chapter. Professor Hanmiond observes: 

''Had Blackstone confined himself to the treatment 
of municipal law as a rule of civil conduct, and thus 
distinguished from the natural or revealed, the former 
of which is the rule of moral conduct, and the latter 
not only the rule of moral conduct but also the rule of 
faith, as he has done in the body of the commentaries, 
and not prefixed the pages in which he makes these 
also a part of the municipal law, we probably should 
not have found Austin and his disciples following so 
blindly in the same direction. Had Austin accepted 
the doctrines of the historical school to explain the 
growth and form of the common law, it would not have 
been left, for the most part, to German scholars and 
their few followers in England, of whom Sir Henry 
Maine has been the leader, to point out the only way 
in which that law can be successfully studied.'' (Ham- 
mond's Notes to Blackstone, vol. 1, p. 235-6.) 

Blackstone cannot be classed in the philosophical 
school, because he showed greater respect for historical 
methods than any previous writer. 
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He undoubtedly occupied neutral ground consider- 
ing the merits in both the philosophical and historical, 
as did Thibaut in Germany, whose views have been 
previously stated. (Ante, p. 24.) 

The pervading sentiment in Blackstone's Commen- 
taries was '* Natural law " as found in Roman law, which 
was the current view in England during the 17th and 
18th centuries, ''a theory,'' says Professor Hammond, 
"which has expiated its imdeserved popularity at 
one time, by a great deal of undeserved abuse and ridi- 
cule since.'' (Hammond's Sandar's Justmian, LIX.) 

The Commentaries of Blackstone were first published 
in 1765, and his views were in harmony witli the spirit 
of his time. 

True and substantial happiness, he states, is the f oim- 
dation of ethics, or natural law. The law of nature 
being a creation of God, human laws, he contends, are 
not valid if inconsistent therewith. But this doctrine 
did not take root in England, so as to live long after 
his life. Lord Coke, however, in Bonham's case, 8 
Rep. 118, said that "when an act of Parliament is 
against common Right and Reason, or repugnant or 
impossible to be performed, the common law will 
control it, and adjudge such act void." Some other 
dicta are found of hke effect. 

Blackstone again follows the Roman idea in his ref- 
erence to the immutable laws of good and evil which 
the creator has enabled human reason to discover so 
far as they are necessary for the conduct of human 
actions. The full passage is quoted in the note.* 

^ "For as God, when he created matter, and endued it with a principle of 
mobility, established certain rules for the perpetual direction of that motion; 
BO, when he created man, and endued him with free will to conduct himself 
in all parts of life, he laid down certain immutable laws of human nature, 
whereby that free will is in some degree regulated and restrained, and gave 
him also the faculty of reason to discover the purport of those laws. (Cited 
3 Ob. St 582.) 



ENGLAND AND CONTINENTAL EUROPE. 88 

Professor James Lorimer, of the University of Edin- 
Pr«f««Mr Loriser'i ^^^^ statcs that the fitst EiigUsh writer 
iMUtautfLaw. ^f importance who abandoned the dis- 
tinction between law and morality was Dr. Thomas 
Brown whom he states was one of the earliest modem 
thinkers in Europe to assert the universal character 
of ethics, and thereby place the science of jurispru- 
dence on its ancient basis. "The laws, indeed'' says 
Dr. Brown, "have made a distinction of our duties, 
enforcing the performance of some of them and not 
enforcing the performance of others; but this partial 
interference of law, useful as it is in the highest degree 
to the happiness of the world, does not alter the na- 
ture of the duties themselves, which, as resulting from 
the moral nature of man, preceded- every legal insti- 
tution. ... On this very simple distinction of 
duties which the law enforces, and of those which for 

"Considering the creator only as a being of infinite power, he was able un- 
questionably to have prescribed whatever laws he pleased to his creature, 
man, however unjust or severe. But he is also a being of infinite wisdom, 
he has laid down only such laws as were founded in those relations of justice, 
that existed in the nature of things antecedent to any positive precept. 
These are the eternal, immutable laws of good and evil, to which the crsator 
himself in all his dispensations conforms; and which he has enaUed humaa 
reason to discover, so far as they are necessary for the conduct of human 
actions. Such among others are these principles: that we should live hon^ 
estly, should hurt nobody, and should render every one his due; to which 
three general precepts Justinian has reduced the whole doctrine (rf law. . . . 

"As tiierefore the creator is a being, not only of infinite power, and wisdom, 
but also of infinite goodness^ he has been pleased so to construe the constitu- 
tjon and frame of humanity, that we should want no other prompter to in- 
cfuire after and pursue the rule of right, but only our own self-love, that 
universal principle of action. For he has so intimately connected, so in- 
separably interwoven the laws of eternal justice with the happiness of each 
individual, that the Isitter cannot be attained but by observing the former; 
and, if the former be punctually obeyed, it cannot but induce the latter. 
In consequence of which mutual connection of justice and human felicity, 
he has not perplexed the law of nature with a multitude of abstracted rules 
and precepts, referring to the fitness or unfitness of things, as some have 
vainly surmised; but has graciously reduced the rule of obedience to this 
one paternal precept, 'that man should pursue his own true and stibstaniial 
happiness.' This is the foundation of what we call ethics, or natural law. 

3 
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obvious reasons it does not attempt to enforce, and 
on this alone, as I conceive, is founded the division 
of perfect and imperfect rights, which is so favour- 
ite a division with writers on jurisprudence and with 
those ethical writers whose systems, from the prevail- 
ing studies and habits of the time were in a great 
measure vitiated by the technicalities of law. . . . 
All rights are morally perfect; because wherever there 
is a moral duty to another living being, there is a moral 
right in that other, and when there is no duty there is 
no right. There is as little aim in perfect right, in a 
moral sense, as there is in logic an imperfect truth or 
falsehood." (Lorimer's Inst, of Law 301. Brown lec- 
tured in 1810.) Professor Pollock states that Lori- 
mer's book is the only work known to him which 
adequately sets forth in English a view of the nature 

" . , . This or that action tends to man's real happiness, and there- 
fore very justly concluding that the performance of it is a part of the law of 
nature; or, on the other hand, that this or that action is destructive of man's 
real happiness, and therefore that the law of nature forbids it. 

''This law of nature, being coeval with mankind and dictated by God him- 
self, is of course superior in obligation to any other. It is binding over all 
the globe in all countries, and at all times; no human laws are of any validity, 
if contrary to this; and such of them as are valid derive all their force, and aU 
their authority, mediately or immediately, from this originaL 

'* But in order to apply this to the particular exigencies of each individual, 
it is still necessary to have recourse to reason; whose office it is to discover 
. . . what the law of nature directs in every circumstance of life; . . . 
And if our reason were always, . . . dear and perfect, unruffled by pas- 
sions, unclouded by prejudice, unimpaired by disease or intemperance; the 
task would be pleasant and easy; we should need no other guide but this. 
But every man now finds the contrary in his own experience; that his reason 
is corrupt, and his understanding full of ignorance and error. (Cited 40 Ala. 
481.) 

Then speaking of the revealed or divine law, he concludes: 

''As then the moral precepts of this law (Divine law) are indeed of the 
same original with those of the law of nature, so their intrinsic obligation is 
of equal strength and perpetuity. Yet undoubtedly the revealed law is of 
infinitely more authenticity than that moral cfystem, which is framed by 
ethical writers, and denominated the natural law. . . . Upon these two 
foundations, the law of nature and the law of revelation, depend all human 
laws; no human laws should be suffered to contradict these" (Quoted 1 Swan, 
44; 5 Heisk. 472; 33 Ga. 367.) 1 Blackstone's Commentaries, 39-43. 
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of jurisprudence diametrically opposed to the English 
Analytical School. (Pollock Jurisp. 18-19.) 

Sir Thomas Hobbes observes that : ^'The law of na- 

oikerEBgiidi *^^^> ^^^ *^® ^^^ ^^^ contain each other, 
opuioa. Qj^^ Qj-g Qf equal extent. For the laws of 

nature consist in equity, justice, gratitude, and other 
moral virtues on these depending, in the condition of 
mere natiu'e. The civil law is part of the dictates of 
nature." (Hobbes English Works, Vol. 2, p. 16.) 

Locke contended for a law which is founded on Rea- 
son, which he states is prior to all governments and 
being superior to them entitles men to vindicate their 
natural rights. 

And this is the position taken by Sir Henry Finch 
from whose work quotation has previously (ante, p. 23) 
been made. He held that the Law of Reason over- 
rules positive law, that the maxims and principles of 
law must yield to this higher law. 

Attention has elsewhere been caUed to the opinion of 
Mr. James Bryce to the effect that law would have 
developed more rapidly if Roman ideas had been fol- 
lowed. These were along philosophical lines. 

And this closes our consideration of the Philosophical 
school among Englishmen. Its doctrines seemed to 
have been the prevailing sentiment until about the 
middle of the eighteenth century, or at least until 
some time after the appearance of Blackstone's Com- 
mentaries. 

Of the older schools of jurisprudence next in order, 
« ^ ,o^ . is the Historical, which, as claimed by 

Hlftoiical School. 

some, had its origin in Germany. The 
contest between this new school and the philosophical, 
had widespread influence upon jurisprudence in Conti- 
nental Europe, but made slight impressions in England. 
The modem critical Analytical adherents have been 
quick to appreciate the place of History in Jurispru- 
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dence, conceding that the subjects of Analytical juris- 
prudence are furnished by History and existing condi- 
tions. As observed by Holland: "The facts can only 
be presented by History, and History may be studied 
with the sole view of this class of facts." (Holland's 
Jurisprudence, 11.) 

I would lay special stress on the merits of the histori- 
cal collections in Blackstone's Conmientaries, and of 
other writers who have contributed materials for legal 
history, but it is claimed that they remained unfruitful 
for the best part of a century, and until fertilized by 
the ideas of the analytical school. (Pollock's Jurispru- 
dence, IX. Preface.) 

The historical mode originating in Grermany, is said 
to have sprung from the labors of historians upon 
Rome and Roman law, due to the efforts of Hugo, 
Savigny and others in the earlier part of the nineteenth 
century. Professor Hammond mentions the coinci- 
dence of John Austin's visit to Germany in 1827 for the 
study of law and his falling in with the philosophical 
school rather than the historical, as having important 
bearing upon English law, making the following obser- 
vation in this connection: 

''Had Austin accepted the doctrines of the historical 
school to explain the growth and the form of the com- 
mon law, it would not have been left, for the most part, 
to German scholars and to their few followers in Eng- 
land, of whom Sir Henry Maine has been the leader, to 
point out the only way in which that law can be suc- 
cessfully studied." 

This writer after referring to the study of the Roman 
law and its history, observing that its history has 
''given the grandest opportunity for the growth and 
development of law that the world has ever known," 
concludes as follows: 

"It has given to the theories of the historical school 



ENGLAND AND CONTINENTAL EUKOPE. 37 

not merely a triumph over their opponents, but the 
character of a well-grounded and definite science. It 
has enabled recent students to imderstand English law 
better by tracing the strong analogies between the mode 
of development of both, instead of confining their at- 
tention to the accidental coincidences in particular 
rules, as was formerly the custom. . . . And 
finally it has shown us how to answer, with some ap- 
proach of finaUty, the long disputed question as to the 
indebtedness of the English law to the Roman, by a 
careful historical study of both systems.'' (Ham- 
mond's Notes to Blackstone's Com. v. 1 p. 237.) 

The study of the history of law is of inestimable gain 
in its mastery. The common law is of historical 
growth. We often are compelled to determine what 
the law is by ascertaining how it came to be. 

In concluding this subject the suggestion is offered 
that as History, in part, furnishes the predicate for the 
generalizations of Jurisprudence, this constitutes the 
reason for, and justifies the historical treatment of, the 
"Roman System," the "Common Law System" of 
Law, and its offspring "The American System," 
hereafter found, as systems of law lay the foundation 
for the discussion of principles of Jurisprudence. 

The subject matter of these systems, not the systems 
themselves, is the basis of Jurisprudence, or science of 
Law. 

The Analytical School of Jurisprudence is English. 
Tke AMirticti "^-^ method or process deals with Law in 
^^' the concrete, proceeding sometimes by 
pure analysis from existing facts and conditions, and 
sometimes from present facts and historical facts com- 
bined. And again followers of this way of thinking re- 
sort to expediency or utility, contenting themselves 
with such rules and doctrines as necessity and utihty 
may demand. 
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They affiliate to some extent with the Historical 
followers, but reject entirely the theories of the Philo- 
sophical school. They do not believe that it is the 
province of the jurist to consider the quality of virtue, 
nor to "decide whether the criterion of virtue be con- 
duciveness to utility, or accordance with nature; nor 
need he profess his belief, or disbelief, either in an in- 
nate moral sense, or in a categorical imperative of the 
practical reason. These are the hard questions of 
Metaphysics. The business of the jurist is, in the first 
place, to accept as an undoubted fact the existence of 
moral principles in the world, differing in many partic- 
ulars in different nations and at different epochs, but 
having certain broad resemblances; and in the second 
place, to observe the sort of sanction by which these 
principles are made effective. He will then be in a posi- 
tion to draw unswervingly the line which divides such 
moral laws from the laws which are the subjects of his 
proper science." (Holland's Jurisprudence. 27-8.) 

It is said that up to the time of the adoption of this 
method, no idea of philosophical arrangement, much 
less of literary finish, had begun to work upon the 
mass. 

When did the so-called Analytical School of Juris- 
prudence come into existence? 

Reference has been made to Blackstone's conmiin- 
gling Law and Ethics in the introductory chapter to his 
commentaries, which was evidently intended to bring 
English law as a science imder the theories of the con- 
tinental jurists. 

The cause of the change or awakening of the opinion 
in England in respect to the nature of Law is unques- 
tionably due to the views expressed by Edward Chris- 
tion, Esq., Barrister at Law and Professor of the Laws 
of England in the University of Cambridge. He pre- 
pared the Twelfth, Thirteenth, Fourteenth and Fif- 
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teenth Editions of Blackstone's Commentaries, pub- 
lished respectively in 1793, 1795, 1796, 1803, 1809. 

Christian opposed the reference of what was right or 
wrong, by law, to Ethics, which he regarded as a sep- 
arate science; he contended that what is right or wrong 
by ethical law, is not necessarily or always wrong ac- 
cording to municipal law. 

With respect to Christian's views Professor Ham- 
mond states: ''His position, indeed, marks a profoimd 
change which had come over men's minds in the eigh- 
teenth century, more strongly than any express state- 
ment could. It was the beginning of that alienation 
between ethical and jural law which has since widened 
mto an entire divorce, at least scientifically regarded." 
(Hammond's Notes to Blackstone, V. 1, p. 124.) 

Mr. James Bryce, in his History and. Jurisprudence, 
calls attention to the fact that English jurists of the 
seventeenth and eighteenth centuries became imbued 
with ideas and habits diflferent from those of the Ro- 
mans. 

Bentham did not agree with Blackstone, his theory 
of law being that it was a conunand of the State, 
resting solely upon the physical force of the State, 
through the threat of pimishment to those who trans- 
gress the law, regarding fear as the sole motive of 
obedience. (See Bryce's Studies in History and Juris- 
prudence, 499.) 

It is a fact worthy of note that Bentham had been a 
pupil of Blackstone, having attended the delivery of 
the latter's lectures. Bentham died in 1832. 

John Austin wrote his "Jurisprudence" in 1832. 
He is the most severe critic of Blackstone of any writer, 
and saw but few things good in him. 

Austin is the most analytic of all analytics. Much 
praise has been bestowed on that part of his work en- 
titled: "The Province of Jurisprudence," for his 
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marking off and defining the boundaries of jurispru- 
dence; and separating it from the domain of ethics or 
morality. (Dillon, Laws and Jurisprudence, 6.) 

Austin, however, said many things in recognition of 
the close aflSnity of jurisprudence and ethics, going so 
far at one place as to state that 'Hhe divine law is the 
measure or test of positive law and morality.'' (Austin 
Jur. sec. 14.) Again he says: *' Positive laws, the 
appropriate matter of jurisprudence, are related in the 
way or resemblance, or by close or remote analogy to 
the following objects: 1. In the way of resemblance, 
to the laws of God. 2. In the way of resemblance, 
they are related to those rules of positive morality 
which are laws properly so caUed. 3. By a close or 
strong analogy, they are related to those rules of posi- 
tive moraUty which are merely opinions or sentiments 
held or felt by men in regard to human conduct. 
Sec. 138.* 

Professor Amos, an English scholar, barrister, and 
writer, in his '* Science of Law'' (1876) deprecates the 
confusion caused by the reluctance of the philosophical 
school to abstract, even provisionally, law from its 
moral surroundings. He belongs to the analytics. 
(Amos "Science of Law" [New York, 1876], Chs. 1, 
2, 3, referred to by Dillon, Laws and Jur. 7, quotation 
foimd ante, p. 30.) 

^"The science of jurisprudence is conoemed chiefly with positave laws, 
or with laws strictly so called, as considered without regard to their good- 
ness or badness. 

"Positive morality considered without regard to its goodness or badness, 
might be the subject of a science closely analogous to Jurisprudence. . . . 
The Science of ethics . . . affects to determine the test of positive law 
and morality. In other words, it affects to expound them as they ought 
to be; as they would be if they were good or worthy of praise; or if they con- 
formed to an assumed measure. 

"The science of ethics consists of two departments; the one affects to deter- 
mine the test of positive law, and is styled the science of legislation, or briefly, 
legislation; the other affects to determine the test of positive morality, axid 
is styled the science of morals, or briefly, morals." 1 Austin Jur. 85,86, 1 1:{6. 
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Mr. Justice Markby, of this school in 1880 states: 
"Austin, by estabUshing the distinction between law 
and morals, not only laid the foundation for a science 
of law, but cleared the conception of law and of sover- 
eignty of a number of pernicious consequences to which 
in the hands of his predecessors it had been supposed 
to lead. Laws, as Austin has shown, must be legally 
binding; and yet a law may be unjust. Resistance to 
authority cannot be a legal right, and yet it may be a 
virtue. ... He has admitted that law itself may 
be inmioral, in which case it is our moral duty to dis- 
obey it; but it is nevertheless law, and this disobedi- 
ence, virtuous though it may be, is nothing less than re- 
bellion." (Markby's '* Elements of Law," 2d ed., Lon- 
don, 1889, sec. 12.) Austin considered Blackstone's 
teaching as to the ineffectiveness of a law contrary to 
morals as a doctrine leading to anarchy. 

The last writer in English law belonging to this 
school of whom we shall speak, is Sir Frederick Pollock, 
one of the most thorough legal scholars of the age. In 
historical research, and in his writings generally, he 
discloses his appreciation of the advantages of both 
historical and analytical modes. (Pollock's Jurispru- 
dence, Pref. VII.) 

His opposition to the philosophical school, however, 
is pronoimced. In his opinion, ''Right and wrong in 
the legal sense are that which the State has allowed and 
forbidden, and nothing else.'' (Pollock ''History of 
the Science of PoUtics," pp. 60, 61.) 

His most recent expression of opinion may be found 
in his work on "Jurisprudence and Ethics." He is 
strongly opposed to any consideration of ethics in con- 
nection with law. He deems "it a mistake to preface 
the study of legal conceptions by an exposition of tran- 
scendental ethics, and not less to preface it, as Austin 
did, by an exposition of the principle of utility; " con- 
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tinning, he says: "I do not see that a jurist is bound to 
be a moral philosopher more than other men; though 
I do think it quite possible that a lawyer who happens 
to study moral philosophy may find a legal habit of 
mind and legal analogies of considerable use in clearing 
up his ethical conceptions.'' 

He holds that a system of ethics is a scientific hypoth- 
esis for the explanation of existing facts: That moral 
feelings and perceptions of a conmiunity are just as 
much facts in its natural history as any other. That 
a science of ethics comes into existence only when so- 
ciety is suflBciently civilized to produce men who think 
systematically; that morality and its precepts are not 
dependent on ethics, and that a right-minded man does 
not want ethics to make him know right from wrong; 
that righteous men are not they who obey moral pre- 
cepts, but they whose conduct is the foimdation of 
moral precepts. (Pollock's Jurisprudence, 289, 294, 
295, 298.) 

The foregoing statements carry the analytical to 
the most extreme stage of pure analysis. Pausing for 
some observations in respect to them, it may be con- 
ceded: 1. That transcendental ethics are to be en- 
tirely rejected. 

2. That Ethics is the science, and morality is one of 
the existing facts. 

3. That the science only comes into existence when 
conduct and facts give occasion for deiducjion of moral 
precepts. 

It may be contended with equal force that: 

1. In the pure Science of Ethics there are no im- 
aginary theories. 

2. Philosophizing upon the well-defined principles 
of ethics and morality tends to make better men. 

3. Knowledge of the principles of ethics and moral- 
ity, or rather of deontology, makes better lawyers and 
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judges, and its acquirement should be a chief aim of 
lawyers. 

And lastly the principles of ethics, morality, and of 
deontology should, and will, if the lawyers and judges 
do their duty, be the basis of law. 

The comparative school is given as another mode of 

coavantiTe vicwlug the law. This involves compar- 
***••*• isons between systems and between laws of 
different countries and states. By this means it is 
sought to discover what has been done in other juris- 
dictions, and if rules and doctrines be found suitable 
and applicable to conditions, they may be adopted and 
followed. See for Schools of Jurisprudence. (Bryce 
Studies in History and Jurisprudence, 609, 617.) 

This method finds frequent application in American 
states because our law was drawn from the English 
system, although the two systems are of the same 
family. 

The Historical and Comparative Methods are thus 
frequently jointly used in this country in its relation 
with English common law, and as between our states. 



IV. 

SCHOOLS OF JURISPRUDENCE. 

(CarUinv£d.) 

UNITED STATES. 

As the English common law was transplanted with 
the first settlement of this coimtry, and was claimed 
as the birthright by the colonists, it was accompanied 
in a large measure with the opinions of English scien- 
tists. There is, however, some controversy about 
this, and well there may be in view of various 
opinions which we find expressed by coiuis and 
writers, and, especially by reason of certain provi- 
sions in our written constitutions. The many radical 
reforms and improvements in American law, as com- 
pared with the conunon law, is a significant transition. 
Dr. James Bryce says that natural law or right, with 
freedom as the offspring, was the basis of the Declara- 
tion of Independence in 1776, that ^'Liber^iy, EquaUty, 
Fraternity are virtually implied in the Law of Nature." 
Bryce's History and Jurisprudence. 

Some of our English friends have claimed that 
Americans have taken up with the Continental school 
rather than with the English conception or theory of 
law. 

Mr. Pollock in his Oxford Studies (1890) makes 
the following observations in reference to the Ameri- 
can view. 

"We find a marked tendency in American authors 
to take a continental rather than an English view of 
44 
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the general theory of jurisprudence. Not only our 
positive and analytical method finds little favor with 
them, and their theoretical work is mostly akin to 
that of the German philosophical and historical schools, 
but they treat the common law itself as an ideal sys- 
tem to be worked out with great freedom and specu- 
lation and comparatively little regard for positive 
authority. Decided cases are treated by them as not 
settling questions, but as offering new problems for 
criticism. There are even one or two American writ- 
ers of great ability, for whom, as for the German ex- 
pounders of Naturrecht, " legal science appears to con- 
sist in a perpetual flux of speculative ideas.^' 

Judge Dillon disclaims knowledge of any Ameri- 
can writers who adhere to the German view, stating 
that Mr. Pollock ''is mistaken in the general state- 
ment that American authors display a tendency to 
take a Continental rather than an English view of our 
Jinisprudence, and to adopt German and Continental 
rather than English methods in the study and prose- 
cution of legal science or the decision of legal problems.'' 
(Dillon's Laws and Jurisprudence, 144.) 

It is true that individual scholars, both in and out 
of the profession have been strong in expressing their 
sentiments in favor of the English view. 

Professor Hammond in his Notes To the Nature of 
Laws, in his edition of Blackstone, claims that the 
common law courts ''usually held that the common 
or customary law did not embrace ethics or religion, 
though it might be subordinated to them; it would 
conform its rulings to their requirements, so far as 
human imperfection allowed, but would not enforce 
those requirements as necessarily a part of the law 
of the land." He states, further, that dicta by 
some of the courts may doubtless be found, in har- 
mony with ihe views of individual writers, in the 
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recognition of ethical rules as part of the law, (1, Ham- 
mond's Blackstone, 122.) 

Recurring to the opinion of Judge Dillon as shown 
in the first Storr's Lecture at Yale, we find that he 
deems the separation of jurisprudence and morality 
"essential to the advancement of legal science." He 
further says: 

"It is considerations of justice and right that make 
up the web and woof and form the staple of a law- 
yer's life and vocation. The lawyer's work and busi- 
ness are, it is true, with human laws; but let me 
repeat, the lawyer makes a grievous mistake who sup- 
poses law to be the mere equivalent of written enact- 
ments or judicial decisions. Theoretically, and for 
many purposes practically, lawyers must discriminate 
law from morality, and define and keep separate and 
distinct their respective provinces. But these prov- 
inces always adjoin each other; and ethical consider- 
ations can no more be excluded from the administra- 
tion of justice J which is the end and purpose of all civil 
laws, than one can exclude the vital air from his room 
and live. A thousand times have I realized the force 
of this truth. ... In the practice of the profes- 
sion I always feel an abiding confidence that if my 
case is morally right and just, it will succeed, what- 
ever technical difiiculties may stand in the way. . . 

"The subject of the relations of law and ethics is 
full of delicate and difficult considerations. It is 
more easy to be lured than to avoid a field of unprofit- 
able speculation. . . . 

"Legislation belongs to or is a branch of ethics. . . 
So far as the separation of the judicial and legisla- 
tive functions is actually complete, it is easy to dis- 
tinguish the provinces of law and morality. 

"But in so far as the judges are compelled . . . 
to exercise what is a creative power and to make a new 
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rule, . . it seems to me that they are rightfully, 
because necessarily, within the domain of ethics, and 
that in such cases the domain of ethics and law are 
not and cannot be delimited in advance, nor until 
the line is drawn by the judges in and by the opinion 
and judgment which are given in the particular case/^ 
(Dillon's Laws and Jurisprudence, 19, 20.) 

There has been a scarcity of discussion of this ques- 
tion, scientifically, among lawyers. Judge Cooley in 
his edition of Blackstone seems to reject the idea of a 
law of nature, or of making the law of God, the test 
of human law, because it is impracticable. (1 Cooley 
Bl. 40.) 

The theory of Blackstone that no human laws can 
be of any validity if opposed to the law of nature, 
though receiving some support in one or two deci- 
sions in England, was exploded long ago in England 
and in this country. And the Supreme Court of the 
United States has declared it impracticable as a rule 
of action to be administered by the Courts. (An- 
drews' American Law, p. 86: Allen v. Ferguson, 
18 Wall, 1.) 

A book entitled ''An Essay on The Growth of Law" 
(Published by Callahan & Co., Chicago, 1882.) by 
Morris M. Cohn contains an interesting discussion of 
the subject, the conclusion of the writer being that 
''The distinction between laws and practical mor- 
ality is not philosophically safe." 

The question has been discussed by noted lawyers 
at meetings of Bar Associations, but these discus- 
sions will not be pursued. 

The general consensus of opinion of legal men on 
this side of the continent appears to be in accord with 
the analytical conception, that the study of the science 
of law can only be properly pursued by keeping it 
apart from the science of Ethics, 
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Attention is briefly directed to some extra-jural 
views. Some educators have considered the question 
in their writings, and no doubt the general concep- 
tion of scholars in our colleges and universities is in 
accord with the analytical view. 
^ President Hadley of Yale says that the study of 
Ethics ''has been divorced from the study of law. 
We have accustomed ourselves to think of law and 
morals as subjects wholly separate. We have been 
taught to look to our feeling, to our conscience, to our 
reason, as sources of moral authority; to the courts 
and to the legislatures as sources of legal authority; 
and above all, as a matter of cardinal importance, 
^^to keep these two things sharply distinguished.'' 

*'In the decision of most of the practical questions, 
which come up in every day life, this separation is 
most salutary. But in judging the past history of 
morals, or in formulating theories of moral develop- 
ment, we are in danger of carrying this habit too far. 
Thj^ practice of drawing a hard and fast line between 
law and morals is something peculiar to the nine- 
teenth century; and even in the nineteenth century 
it has not been quite so universal as we have sup- 
posed. The separation which we deem to exist as 
a matter of necessity is more or less confined to our 
own time and to our own country. There is less of 
it in Europe than in America; less in Catholic na- 
tions than in Protestant ones; less and less of it as 
we go farther back in the world's history. Even in 
our own country to-day the ruder communities show 
a tendency to revert to the time when law and morals 
were not thus separate." (Hadley, Education Ameri- 
can Citizen, 106, 107.) 

Professor Palmer of the chair of Philosophy in 
Harvard University, in his work entitled, "The 
Field of Ethics" — says; 
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"Certainly ethics has closer affinities with the law 
than any of the (other sciences). ... In method, 
in beings addressed, and in subject-matter, the two 
sciences substantially coincide. Their procedure is 
the same, for no more than ethics is the law a descrip- 
tive science. ... Its (the law) statute books 
erects a standard and calls each member of the com- 
munity to conform himself thereto. . . . Statute 
books are in reality compendiums of personal ideals. 
. . • what the law deals with is dealt with by 
ethics. . . ." 

"Evidently, then, when we try to separate ethics 
from jurisprudence we undertake a serious task." 
(Pahner's Field of Ethics, pp. 40, 43.) 

This writer then branches off into the moralist's 
view of distinction, pointing out some instances of con- 
flict, such as the penalties of the Law, and other 
grounds of difference. 
4 



V. 

SCHOOLS OF JURISPRUDENCE. 

{Contirmed.) 

A MIDDLE GROUND. 

Haying considered and quoted extensively the opi^^ 
ions of those who have written upon the schools of 
jurisprudence^ we are ready to look backward and 
express our preference. 

In this connection I feel like making a CQmp;9,rison of 
religious creeds and doctrines of the nuddle ei^hi^nth 
century, when the separation of law and ethics origi- 
nated, with those of the early twentieth century. 

As the dawn of reason appeared to the lawyers of 
the eighteenth century, they properly objected to 
commingling the prevailing supematiuul religious 
creeds or doctrines, or moral precepts springing there- 
from, with legal doctrines and rules. 

They were not consistent with each other. 

But how much easier is it now to think of the legal 
precept, the religious or moral precept in the same 
breath, since men have so universally come to regard 
the latter in the light of reason, and according to na- 
ture, as opposed to the unnatural or supernatural. 

Cannot this change of heart form the basis of a more 
perfect bond of unity between law and ethics. 

It may be conceded that technically, perhaps, the 
sciences of Law and Ethics will continue to occupy 
theur separate stations, but there must always exist 
50 



anch a working arrang^Baeiit between them aa that 
kLJury may not be done to eitlier. 

All no doubt can oceupy this universal ground. 
If we can^ would it not be better to cease laying w 
much stress upon the distinction. 

Individually we cannot perceive the distinction so 
clearly, in view of the claim conceded by bo la^aay, 
tiiat the decisions of oiu- courts are to be regarded as 
evidence of the law. If this position be sound it 
takes us to the field of morality for the sanction of 
lufes of law. 

The rule of stare decisis is not so potent as to keep 
the courts of one jurisdiction from passing the boun- 
dary lines of its decisions and entering the Saeid of 
social ethics in search for the Law. 

Engliahm^i have the advantage over Americans 
in so far as concerns Uniformity of decision. Thdr 
courts, wherever located, may always tiun to the 
rules pronounced by the court of last resort, which all 
are bound to observe. 

But with us the different states are not only not 
bcmnd to follow the decisions of other states, but the 
state courts are at Uberty to adopt a different rule or 
doctrine than that of the United States Supreme Court, 
unless the decision made by the latter, be in a case 
which came to it from the particular state. 

This being true tibere cannot be that exactness and 
uniformity of ^'Cafie Law" in America, which is the 
pride of Englishmen in their system of case law. 

Such being the situation in the United States it 
magnifies the relation of law and morality with us. 
Our judges have more liberty to follow the moral 
bent of their own minds, and to ignore the decisions <rf 
other states. 

This is no doubt what Pollock had in mind when 
he directed attention to the tendency in America to- 
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wards the Continental disregard for decisions. But 
we are not guilty of this charge, because the course 
pursued by our courts is due to the structure of our 
government, and not to a general disregard of deci- 
sions as authority. 

If the Law could receive the support of the educa- 
tors of our youth in the Universities and Colleges, 
and the ministry, along the lines suggested in these 
lectures, there would be greater rapidity towards its 
perfection. 

Civil law is the product of human minds. This 
mind is trained in our institutions of learning. Here 
young men are taught to do the things which they 
afterwards are compelled to learn more slowly in 
practical life. (See Hadley, American Citizen, 150.) 

Instead of teaching the doctrine that there is a 
wide divergence between Law and Morality, it would 
be better to instill into the minds of the younger gen- 
eration the doctrine that Law and the principles of 
Ethics should rest upon the same ground, and that 
enlightened modem thought and civilization is bring- 
ing morality and the laws of society, and the conse- 
quent law of State and Nation into closer union. 

There is a Middle ground to be taken between the 
Historical and the Analytical, and between these two 
and the philosophical. 

From what has already been said it seems to be 
conceded that the historical school fills gaps which are 
in the analytical, and vice versa. This is admitted 
by all scholars in jurisprudence if they fully appre- 
ciate the scope and extent of the Science. 

Nothing is more helpful in the mastery of law than 
its scientific arrangement with due regard to all its 
parts. The chief mark of the so-called analytical 
followers is the rejection of all consideration of the 
ideas of the philosophical sect. This leads them away 
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from the sources of law, and ignores the great respon- 
sibility that rests upon the legal profession in the for- 
mation of law. 

In undertaking the study of law in this age the 
tendency is first to learn what the law now is, without 
stopping to discover how it came to be, and without 
considering it deeply as a science. The law is made 
up of numerous precedents, statutes and constitu- 
tions. Common law and equity is a collection of judi- 
cial decisions, throughout which are found certain 
fundamental truths, which when extracted and set 
forth systematically display the science of law. 

It is true that to determine what the law is, the 
lawyer must search the voluminous records of law, 
until some positive regulation is found, and that of 
this constant searching chiefly consists his labor. It 
is true that the law embraces a vast compass of study, 
and that it is difficult if not impossible to discover 
the Umits of jurisprudence. 

But it must be remembered that while engaged in 
this almost endless search for cases, the lawyer is 
in reality seeking after the truths of Ufe which have 
been followed and adopted by the courts and are 
embodied in the reports of cases. These truths or 
principles being drawn from life were in existence 
before the decision was made, so that the latter con- 
tains nothing new. The State has simply announced 
its sanction of the rule, put its processes of compul- 
sion into motion, and compelled the observance of 
rights. The lawyer who merely hunts for precedents 
upon which to rely, and who fails to extract therefrom 
the principle and make his own logical deductions and 
applications therefrom, falls short of appreciation of 
the law as a science. He must be acquainted with 
the science or philosophy of the law, as the pilot of 
the boat is with the channel of the stream, so as to be 
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able to safely condnct his case mto the harbor of sue- 
cess. 

Touchmg the point that the law lies back of the 
decision the following is offered from an eminent 
authority: 

"The combined decisicms and statutes are often, 
for convenience and without practfeal misleading, 
spoken of as the law. Yet, in truth, behind them may 
lie, invimble except to the illumined understanding, 
what in more accurate language is termed the law, 
whereof there are but particular manifestations. The 
instances proceed from the mind of men, as vegetation 
does from the earth. Yet the law of the growth of 
each is a thing quite distinguishable from the growth 
itself. So the law of the motions of the physical 
heavens is simply invisible to the unillumined sight; 
but, since it has become a part of human knowledge, 
it is contemplated as quite separable from the motions 
themselves. In our jurisprudence, not in everything 
have the students of it, in its present state of develop- 
ment, learned to discriminate between the outward 
manifestations, — that is, the decisions and statutes, 
which are thus distinguishable from the law itself, and 
the real law as thus explained; but they have pro- 
ceeded in this field of discovery far enough to render 
their conclusions accepted verities, and to furnish 
abundant stimulants to future investigations and 
discoveries." (Bishop Non Contract Law, sec. 85.) 

We cannot rely upon any one of the methods ex- 
clusively, but have occasion for resort to all of 
them. 

The followers of the English Analytical S3rstem 
condemn the metaphysical because it is said: "Some 
soar so high through the emp3nrean of metaphysics 
that it is hard to connect their speculations with any 
concrete system at all,'' and because it is insepar- 
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ably connected with a system of transcendental 
ethics. 

There is great merit in the common sense and prac- 
tical views oi the adherents of the Englififti Analytical 
School. But in its establishment it is a mistake to 
erect a barrier between the sciences which will lead 
men to give too little heed to the sources of law. 
Jurisprudence and Ethics sustain the closest possible 
relation; they are of the same family and their off- 
spring is Law and Morality. In the study of law, it 
is well to keep this in mind. In view of the antipathy 
of the English school to the blending of law and ethics 
it is comforting to read what the eminent authority, 
Dr. James Bryce says upon the subject. 

''The blending of the notion of Natural Law, as the 
ethical standard of conduct and the ideal of good 
l^islation, with the notion of the law formed by the 
usages and approved by the common sei^e of all 
nations as embodying what was practically useful and 
convenient, satisfied both the philosophical and the 
historical instincts of the jurists. Had there been a 
similar combination of ideas and habits in the Eng- 
lish jurists of the seventeenth and eighteenth cen- 
times, our legal process would have been more rapid, 
and, if the phrase be permissible, more ordered and 
rhythmical.'' (Bryce's Studies in History and Juris- 
prudence, p. 582.) 

But Dr. Bryce's preference for this affinity has not 
received much encouragement in England. The want 
of practicability found in the writings of men on the 
^ulosoj^y of law, would naturally tend to drive men 
in the opposite direction. It has been said of the 
work of some of the philosophers. ''The foliage is luxu- 
riant, but the fruit scanty." Lawyers will find it 
greatly to their advantage if they come early to know 
the few practical fimdamentals of the science of the 
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law. The road to this knowledge, however, is difficult 
and circuitous, and the guide posts few. 

In our travels among the books and looking to the 
opinions of those who have spoken or written upon 
the subject, we find them all taking middle ground. 
No attempt will be made to give these expressions 
excepting one or two. 

Professor Amos, though opposing the merging of the 
scientific treatment of law in the larger region of gen- 
eral ethical theory, makes the following pertinent 
statement. 

''Ethical science," he says, "has a still profounder 
and less easily separable relation to the Science of 
Jurisprudence. The history of the growth of Law, 
and an account of its Sources, involves a recognition 
of some of the most embarrassing facts in the moral 
world. . . . The jurist must at the very outset of his 
work, have recourse to the teachings of a highly elab- 
orated Ethical Science. It is impossible to under- 
stand the intrinsic nature of law, and to ascertain its 
relation to all other social facts, without having a 
firm hold on the main facts, which it is the special 
province of the ethical inquirer to elucidate. The 
recurrent phenomena designated under such expres- 
sions as 'equity,' 'fictions,' 'laws of nature,' 'law, 
the perfection of reason,' 'natural justice,' and the 
the Uke, are unmistakable tokens of the incessant 
operation of ethical facts upon systems of Positive 
Law, and of the universal recognition of the truth of 
such operation. 

"It is desirable to warn the juridicial student that 
the fact of Law is so intimately interwoven in the way 
of cause and effect with the most apparently alien 
regions of human life and interest, that nothing can 
save him from endless embarrassments and practi- 
cal errors but a clear mapping out, at the very 
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threshold of the inquhy, the provinces of the several 
Sciences which border on the Science of Jurispru- 
dence." (Sheldon Amos on Jurisprudence [1872], 29 
etc., 41.) 

Judge Dillon says ''ethical consideration can no 
more be excluded from the administration of justice, 
. * . . than one can exclude the vital air from his 
room and live." (Dillon, Laws & Jurisprudence, 19, 
20.) 

The same writer in reference to the controversies 
between the analytical and the historical schools of 
jurisprudence, states 'Hhat there is, after all, truth in 
each; that properly understood the two schools are 
not antagonistic but complementary; and that the 
true course is to combine the logical or analytical 
with the historical and experimental, the former 
mainly supplying data for scientific arrangement, the 
latter mainly suppljdng the matter for a revised, im- 
proved, and systematic jurisprudence." (Id. 339. ) 

True, law is to be viewed analytically and histori- 
cally, and when duly pronounced by the ministers of 
justice, its principles and phenomena and their knowl- 
edge, constitutes a separate and distinct science. 
But this science cannot be mastered thoroughly by 
looking to laws and precedents merely as existing 
facts; we must know how they came to be, and what 
their composite elements are. 

Lawyers and judges are not concerned merely with 
a knowledge of the existing state of law, but it is their 
business constantly to extend, expand and make 
laws. As all are aware one of the great advantages 
of the common law is, that it is not stationary, or 
backward, its rules are not inflexible, but on the con- 
trary it is progressive, its rules and principles are 
flexible, capable of being moulded to meet the de- 
mands of a progressive people. 
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In tiiiB gfeat march of progresB it must be remem- 
bered that Lawyers are the leaders, the courts fol- 
low and aK>rove. Therefore, lawyers must be ac- 
quainted with all the sciences that ''may be raked 
up in the ashes of the law." 



\ 



VI. 

LEGAL EDUCATION. 

lOrr&ODS AND HIBTOBT. 

Samubl^ WarreD inquired: ^Is it a Ught matter , . . 
to encounter the study bikI practice of Ju- 
^^£^ rispnidence — ^a science which, in the (q>inion 
of the great Edmund Burke, 'is the pride ol 
the human intellect; a science which, with all its de- 
fects, redundancies and errors, is the collected reason 
of ages, combining the principles of eternal justice with 
the infinite variety of human concerns.' '^ 

The profession of Law, properly undenrtood and 
practiced, is one of the most important of stents 
occupations. 

No better conception of its responsibilities can be 
found than in the time honored language ot Black- 
stone who sakl that 'Hhe law is a science which dift* 
tinguishes the criterions of right and wrong; which 
teaches to establish the one, and to prevent, pimish or 
redress the other; which employs in its the<^, the 
noblest faculties of the soul, and exerts, in its prac- 
tice, the cardinal virtues of the heart; a science which 
is imiversal in its use and extent, accommodated to 
each individual, yet comprehencfing the whole com- 
munity." 

Edmund Burke says in his opinion, '4aw is one of 
the first and noblest of human sciences; one which 
does more to quicken and invigorate the understandr 
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ing, than all the other kinds of learning put to- 
gether." 

This statement has merit in it, because all the other 
sciences, formal and physical, penetrate the law. 
Law deals with and governs all human and artificial 
actions, whether it be conflict with individuals, whether 
it involves complicated questions of science, or me- 
chanical art, or the many diversified economic ques- 
tions of the present age; questions of transportation 
on land or water, questions of local, state or national 
government, these, and many others, the lawyer is 
expected to deal with in a practical manner. 

An eminent divine once preached a sermon the 
text of which was: "Call Zenas the Lawyer." Among 
other things in the discussion of his topic he said 
that a successful lawyer must know two things: 
"1st, The law, and 2nd, Everything else." 

Considering education by what it really means, 
there is no class of persons who have superior advan- 
tages and opportimities to harvest and husband the 
greater field of education than a busy, industrious 
and intelligent practitioner of law. None has a 
broader range or field than the lawyer of extensive 
and varied practice; if of the correct type, he may 
continue onward and upward until the highest pin- 
nacle of intelligence and education is reached. 

There is now no hesitancy as to the plan of securing 
the legal education. It is in the law school. 

A glance into the early history of legal education 

will disclose the origin of the popular no- 

SfftSuiwSSl tion that has always attended the profes- 

"SSitJ^I** sion of law, as an honored profession. Li 
earlier times there were degrees of ad- 
vocates, barristers and sergeants at law, and attor- 
neys and solicitors. According to Blackstone, it was 
not imtil the fourteenth century that we find attor- 
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neys who make a business of appearing for all who 
employed them. (3 Hammond's Blackstone, 450 

Other authority states that "before the end of the 
thirteenth century there already exists a legal pro- 
fession, a class of men who make money by represent- 
ing litigants before the courts and giving legal advice. 
The evolution of this class has been slow, for it has 
been withstood by certain ancient principles." (Pol- 
lock & Maitland, History of Law, 211.) 

It was necessary that all who desired to become 
barristers or sergeants at law should attend colleges 
or societies where opportimity for instruction in law 
was aflforded, which were designated as Inns of Court, 
of which there were four, Lincoln's Inn, Gray's Inn, 
Inner Temple and Middle Temple. The history of 
these institutions and the methods pursued in im- 
parting instruction in law is most fascinating and 
interesting. It is pretty definitely settled that the 
oldest — ^Lincoln's Inn — ^was established in 1423. But 
they did not assume the form of colleges exercising 
the function of conferring degrees in law until the 
sixteenth century. (Dillon's Laws & Jur. 44.) 

They were located outside of London near the 
King's Palace at Westminster, where the Courts of 
Law were held. This was because of an order of the 
King, the purpose of which has been much disputed, 
though the generally accepted view was that the 
schools were suppressed in the city so as to encour- 
age their establishment in the suburbs. As Fortescue 
puts it: '^The place of study is not in the heart of 
the City itself, where the great confluence and multi- 
tude of the inhabitants might disturb them in their 
studies, but in a private place, separate and distinct by 
itself in the suburbs, near to the Courts of Justice . . . 
Here in Term-time the students of the law attend in 
great numbers, as it were to public schools, and are 
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instructed in all sorts of Law Learning, and in the 
practice of ibe Courts.'^ (Quoted in DiUaa's Laws & 
Jut. 63.) 

The cost of maintenance of students in these Inns, 
where iliey both dined and lodged, was such that 
only ''sons of persons of quality'' could attend, ''tliiose 
of an inferior rank not being able to bear the expenses 
of maintaining and educating their children in this 
way." ''So that there is scarce to be found . • . aa 
enHnent lawyer who is not a gentleman by hirih and 
ioFbune: consequently they have a greater regard for 
their character and honour than those who sxe bred 
in another way. . . . Out of t^m, the greater part 
a^ly tfaemseiyes to the ' study of the law. Upon 
festival days, and af tar the offices of the church are 
over, they employ themselves in the study of sacred and 
profane histwy; here everything which is good and 
virtuous is to be learned; all vice is discouraged and 
banished." Id. 

Blackstone states that the fixing of the courts 
stationary at Westminster's Hall had much to do 
with the cause of educaticm. 

The manner o£ legal instruction at the Inns con- 
^^^^ sisted only of what were designated ea 
^'VHrj' '^Readings," and "Mootmgs." Certain 
^^^^' distinguished persons were selected to con- 
duct the reading, which consisted of a discusdon of some 
subject oi law, and which was carried on but a very 
riiort period in each year. There was no particular 
method in the selection of the branch or topic of the 
law to be considered, and as a matter of fact it gen- 
erally had little relation to the instruction of the 
students gatliered there, but more frequently was for 
display and entertainment. 

The mootings were arguments of disputed ques- 
tiims by barristers in the presence oi the students. 
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Nece8S«ri]y tbe knowledge of law acquixeid by those 
Hi attendance at the Inns must have been obtained by 
their own personal efforts, in a manner similar to that 
acquired by i?eadijQig in the office of a lawyer. 

In later years commencing in the year 1852 a new 
and definite system of jlegal educaticm was inaugu- 
rated, by ihe creation of professorships, providing for 
a oourae of lectures, attendance thereon being com^ 
pulsory. 

Finally the matter of Legal Educatirai m the Ijuos 
of C!ourt was placed in charge of the Council of Legal 
Education, consisting of twenty benchers, five from 
each Inn ot Court, and to this body is entrusted the 
power and duty of superintending the educatioQ and 
examinaticm oi students for the purpose of being 
called to the bar. 

The Analytical practical mode oi legal education 
has ever be^i the pervading English sentiment. The 
tendency (^ the instruction at the Inns has been along 
practical and useful lines, sending forth good lawyers 
and good judges. It may be said of both English and 
American modes of legal education, that the chief 
aiffli is to turn out practical lawyers who can take up 
the practice dP their profession as a livelihood. 

The science or philosophy of law receives not special 

Attt>ti«B«if«ii but incidental attention, though more re- 

•f i*w. cently there has been an avowed purpose 

on the part of the Inns of Court, Universities and 

Law CoUeges to give Jurisprudence the attention it 

deserves. 

In view ol the liberal epuit of the English bar the 
stoteqaent is not surprising that Jurisprudence ''may 
confine itself to making out a catalogue of blank 
fprms; in other words, to the pure theory of classifi- 
cation," which is the view of Sir Frederick Pollock. 
He further states: ''I do not for a moment deny that 
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the scientific arrangement of the law is a subject 
worthy of the most careful discussion. But I do not 
think it a good subject to be dwelt upon by students 
at an early stage." (Pollock's Jurisprudence, 5, 6.) 

I believe, on the contrary, that orderly classifica- 
tion and arrangement of legal rights and their viola- 
tions should be brought to the attention of students 
early in their course; presentation in this manner 
greatly facilitates the mastery of a knowledge of law 
from the beginning of its study. Classification of 
rights and wrongs is not a matter of individual opin- 
ion, but it is one of the fimdamentals of the philos- 
ophy of law. In the city of M. the violation of a right 
may be vindicated by the decision of a court, while 
in the distant county of K. another wrong may be re- 
dressed by another court, while in still another juris- 
diction another grievance may find its way in the 
grist of adjudicated cases. The student or lawyer 
may find it necessary to study the individual cases 
and the experiences of the parties involved, but when 
he has done with them and brings the principles in- 
volved in each case together, he finds that they are 
not mere individual isolated cases, but that they are 
all integral parts of a whole subject or science. He 
finds that Case Law irregularly develops, and that it 
takes time to formulate a complete system. The 
good to be derived from the knowledge thus so ob- 
tained, is its use in applying it to future unsettled 
cases. And as no two reported cases are exactly alike, 
he may find that the principles annoimced in the 
three cases are component parts of one great body of 
principles which are to be applied to the living un- 
settled problems. 

Scientific classification with the beginner in law is 
just as necessary as are proper plans and specifica- 
tions for the housebuilder. 
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An eminent authority speaks of the lack of acquaint- 
ance with the subject in the following language, 
"jurisprudence, as more or less vaguely imderstood in 
English usage ... is doomed to vacillate between 
two alternatives, of which both are unsatisfjdng.^' 
(Pollock Jur. 5.) 

On the other hand I would bespeak for a knowledge 
of fimdamental truths, which are few in number, 
early in the career of the student of law, and I would 
hold them up to his view as often as there is occasion, 
showing him, the " Science '* at an early date. 

The view of the authority to which reference was 
just made is no doubt in accord with the experience 
of the majority of lawyers. That is, they gave but 
little attention, if any, to theories of classification or 
to principles of jurisprudence while acquiring their 
legal education. And this may be followed by the 
statement that those who give these matters atten- 
tion after coming to the bar are few in number. Their 
attention is given to the individual cases and to the 
making of money. Too often may it be said that the 
lawyer looks with narrowness upon his cases, and the 
judge decides the case without proper regard for the 
science upon which the great body of judicial decisions 
rest. 

Judge Dillon furnishes the following from the pen 
of a French writer: 

"What distinguishes the English course of legal 
education is its practical character. We may justly 
praise the organization of the English bar, but cannot 
condemn too strongly its want of theoretical studies. 
This education makes good lawyers and even good 
judges, but cannot create accomplished jurists who 
are able to advance the science of jurisprudence." * 

iMM. Durand and Teirel, Preface to Professor Lioy's Philosophle du 
Dvoit, cited in Dillon's Laws A Jurisprudence. 

6 
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It is a singular fact that the matter of Science or 
Philosophy of Law is left largely to the Universities, 
to be considered briefly and by persons who have not 
the broad comprehensive and practical knowledge of 
law essential to a just and thorough appreciation of 
its practical purposes. 

It is the purpose here directly to refer to the work 
of these persons. / Before doing so, however, I want 
to consider the wprk of our modem law schools along 
this line. 

The opinion is expressed that "the actual course 
jiiriipnid«BM of instruction in our law schools is too in- 
8«*«>>^ tensely practical and technical; that law if 
not taught too much as an art is taught too little as a 
science; and that the course of instruction can have 
and should have a broader scope than it has when 
the student is confined to the usual text-books written 
for practising lawyers, and the designated illustrative 
cases, since the oral instruction rarely goes beyond 
this range." (Dillon^s Laws & Jur. 86.) 

To an interested person the different expressions of 
opinion, as to the methods of work in law schools are 
interesting if not amusing. Practical lawyers will 
complain that the work is too theoretical and not 
sufficiently practical. On the other hand there are 
those, (though few in number) who, having a compre- 
hensive knowledge of law, as well as a deep apprecia- 
tion of it as a science, will say that the latter receives 
too little attention. 

The tendency appears to be towards the practical 
because it meets popular favor. But imdoubtedly 
the effort of the experienced instructor of law is to 
distribute the principles of the science along with the 
practical. The endeavor should ever be to combine 
with a knowledge of the "practicals" of the law, 
genuine scholarship, knowledge of history, of the 
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sources and phenomena of rules and doctrines, of logic 
and reason, of the right as dictated by the immutable 
laws of morals emanating from the Supreme Judge. 

More time should be given to the study of the Sys- 
tems of Law, which can be reached only by the histori- 
cal road. "It is history which teaches us what the 
law is, it is science which teaches us to use it." 

The science of law is the product of continuous 
development. Savignysaid: "The entire system of 
legal science which governs our actions can only be 
thoroughly mastered by historical study, going back 
to its first beginning and following it into all later 
ramifications." (Savigny Vol. V. p. 474.) 

There seems to be little ground for controversy as 

Methods of to methods of instruction; the so-called 
®*'*^" "case-system," and "Text-Book System" 
are both good and essential. And so are the Metaphysi- 
cal, Analytical, Comparative and Historical methods all 
useful and necessary. 

I maintain that there is occasion for the use of them 
all. To determine upon the proper course to be pur- 
sued, one must have a knowledge of the "Systems of 
Law," and their development. There are but two, 
the Roman Civil Law and the English Common Law. 

A great effort was made by the clergy and others to 

stodr of introduce the Roman law in England, but 

BoMui Law 

i> KBffU«d. it was as strongly resisted by English law- 
yers, judges and the English Parhament. Early Eng- 
lish writers, Glanvill, Fleta and Bracton injected prin- 
ciples of the Roman law into their treatises. But with 
all the efforts, in the language of Sir Frederick Pollock: 
"Rude and obscure in its begiimings, unobserved or 
despised by the doctors and glossators, there arose in 
this Island a home-grown stock of laws." 

The same authority admits that "broadly speaking 
whatever is not of England in the forms of modem 
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jurisprudence is of Rome or of Roman Mould." 
(Oxford Lectures pp. 46, 47, 48.) 

Professor Hammond in reference to the adoption 
of Roman ideas and the teachings of Bracton, sug- 
gests that there is no difficulty when there is a true 
conception of the nature of jvs. That, "the law being 
regarded as a science of human action, the chief 
purpose of which is to study those actions in the prin- 
ciples that govern them, and to deduce from them 
the necessary rules by which they are and must be 
govemed,to analyze them into their elements, and to 
construct from these elements the institutions which 
are the generalized statements of all possible legal 
action ... it is easy to see with what regard a body 
of observations and reasonings on their science such 
as the corpiLS juris presented.'' (1 Hammond's Bl. 48.) 

The Roman law was ready made and expressed in 
due form, but it was rejected except in parts. Evi- 
dences of Roman doctrines are found in Blackstone. 
The common law was made first hand by the judges, 
its lessons were drawn from life and its experiences, 
and rested upon custom. 

It thus becomes plain that the study of any prin- 
ciple embodied in either case or text, involves a con- 
sideration of the history of the conditions, and for 
use as a precedent, a comparison with present circum- 
stances. Perhaps this comparison may be made from 
the case without looking further. 

The aim of law school instruction should be to en- 
able students to construct out of the bulk of rules 
and principles a system of law, and not simply learn 
how to make use of them as mere tools. 

Having spoken of the methods of Instruction in 
Tfce 8eie«ce of the law schools, I rcvcrt to the topic meur 

Law In Lef^Al . -n i •« 

iBitnction. tioned, but not followed out, viz: that the 
'Science,' or 'Systems of Law,' appears to have been 
left to the Universities. 
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An example was set by the establishment of the 
Vmerian professorship at Oxford filled first by Sir 
WiUiam Blackstone in October 1758, which resulted 
in his Commentaries on the Laws of England, said by 
some to have been the first step toward the demon- 
stration of the Science of Law. This work is still 
chiefly consulted when desirous of learning some- 
thing of the law as a science. Blackstone's sugges- 
tion as to the course to be pursued in the study of 
law, i. e. that ''he should consider his course as a gen- 
eral map of the law'' is a good twentieth century 
direction. 

It was at Oxford where an academic study of the 
umumUi common law was first inaugurated. And 
8tad7«f Law. ^ Blackstone said, the theoretical, elemen- 
tary parts had hitherto received a very moderate share 
of cultivation. In other European coimtries the educa- 
tion of no gentleman or scholar was deemed complete 
until he had attended a course of lectures upon the in- 
stitutes of Justinian and the local constitutions of his 
native soil, imder the very eminent professors that 
aboimd in the several Universities. But up to the time 
of the establishment of the Vinerian chair the science of 
the laws and constitution of England had not either 
in the Inns of Court or in the Universities received 
attention. In Blackstone's language ''it has been 
the peculiar lot of our admirable system of laws, to be 
n^lected, and even unknown, by all but one practi- 
cal profession." There was hitherto no adequate 
means of instruction in the common law as a science 
because there were no suitable texts. It could only 
be studied in the form of decided cases, oral instruc- 
tion being essential to master the system, its history, 
its development, and its sources. Professor Holland 
well expresses the difficulty in the following lan- 
guage : "An imcodified system of law, can be mastered 
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only by the student whose scientific equipment enables 
him to cut a path for himself through the tangled 
growth of enactment and precedent, and so to codify 
for his own purposes." (Holland's Jurisprudence, 1.) 

This aptly discloses the difficulties involved in ac- 
quiring knowledge of law by the route of the decided 
cases. That which is lacking in this method must be 
supplied by oral instruction. 

'^The law," says one of the most competent Ameri- 
can authorities, "or any other science, must be re- 
duced to a form adapted to school instruction before 
it can be studied in the schools. The simplest and 
easiest form of this kind is a written text, which the 
student is expected to accept as a final and authorita- 
tive statement of the law he studies. If there is no 
such text, the imwritten law must be stated in the 
form to which any other human knowledge is reduced 
for the same purpose, that is in general terms and 
propositions composed of these general terms, so that 
the student may know how to apply to the subject 
the same rules that govern every other process of 
human thought." * 

The knowledge of the common law as a liberal sci- 
ence having been adopted for the first time by aca- 
demical authority, Blackstone, sensible of the neces- 
sity of a masterly acquaintance with the general 
spirit of laws and the principles of imiversal juris- 
prudence, produced a work which has lived through 
the centuries, withstanding the attacks of his critics, 
as a monument to the science of the law. 

The work of Blackstone completely overshadowed 
that of any of his successors in the Vinerian Professor- 
ship, although the work of Dr. Richard Wooddeson, 

1 Professor Hammond's Notes to Blackstone Vol. 1 p. 42. "One has 
only to study the year books carefully to see how impossU)le it would have 
been to teach the law so administered by the ordinary process of university 
education." 
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entitled a Systematical View of the laws of England, 
published in 1792 is said to have been a fitting sup- 
plement. 

Scientific instruction in the Laws of England was 
given in the University of Cambridge in 1793-1795, 
by Edward Christian, Esq., Barrister at Law and Pro- 
fessor of the Laws of England, who found fault with 
Blackstone's conceptions of law, his teachings being 
pretty generally followed thereafter. 

Bentham it was who favored revolutionizing Eng- 
lish law by sweeping it off the Islands, and the planting 
of a new system in the form of a code, selecting from 
the decided cases such parts as may have been useful. 
While Bentham left some lasting impressions, his 
ideas never took definite shape. He was twenty-five 
years younger than Blackstone and attended the 
lectures of the latter at Oxford. (Dillon Laws & Jur. 
299.) 

He was a legal recluse, his life being devoted to the 
working out of such reforms as he thought ought to 
have been made in the laws of England. It has been 
said of him that there is hardly a single reform made 
in the law since his day which cannot be traced to his 
influence.* 

Blackstone^s treatment of Law as a science was 
perhaps most bitterly attacked by Austin who found 
fault with his conception of Law, and particularly 
with his ideas of its sources. 

Having spoken of Blackstone's contribution to the 
science of English law, and of his critics, let us give 
attention to the work in this direction in more recent 
years. 

The work of practical instruction in law, with added 
interest in its science goes forward in the Inns of Court 

1 Sir Henry Maine's '* Early History of Institutions," Lecture XIII, 
Dillon's Laws A Jur. 318, where a full account of his work may be found. 
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under the direction of the Council of Legal Educar 
tion, while scientific jurisprudence receives attention 
at Oxford, Cambridge, and Edinburgh. 

The result of the labors of Professors Holland, 
Pollock, Markby and Lorimer at these institutions 
have been valuable contributions in literature upon 
law as a Science; the two former on Analytical Juris- 
prudence, while the later tends towards the conti- 
nental school. 

The work of HoUand is perhaps the most popular 
of any extant upon General Jurisprudence. The only 
suggestion that comes to mind in reference to it is 
that the subject, "The Sources of Law" might have 
received more extended consideration. His analysis 
of a Right can hardly be improved upon. The fact 
that much of the work is "hard reading" does not in 
the least detract from its merit. The work of Markby 
on the Elements of Law, considered with reference to 
Principles of General Jurisprudence, is of a more 
practical character and may be more readily under- 
stood and appreciated by the average reader. 

Doubtless the early tendency of our law schools was 

A«eri«« ^ prepare its students for the bar examina- 

jTwS'kJoiil tion, with httle thought of a thorough train- 

sSdViif RcielU ing in the principles, and this class still 

of Law. T X X / 

exists. 

In the earUer days law school instruction in this 
country was almost as crude as it was in England, 
there being no eflfort to teach law as a science or sys- 
tem. It was deemed necessary to instruct in the 
science of government, and the work of Kent at Colum- 
bia and Walker at Cincinnati touching our govern- 
mental system stands as a monument to their names. 
(Kent's Commentaries; Walker's American Law.) 

The lecture system first pursued in this coimtry 
resulted in much good to the profession and to future 
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generations of students^ as it gave to us^ Kent's Com- 
mentaries^ Story's Equity, Parsons on Contracts, 
Greenleaf on Evidence, Cooley's Constitutional Limi- 
tations and Walker's American Law. 

Next came the so-called Text-Book system, which 
is said by some to follow closely the academic plan of 
studying history, economics, or the other sciences. 
This method is pursued in the great majority of law 
schools in the country. 

In about fourteen out of the one himdred and twenty 
schools the Case System is adopted. It is claimed 
for this system that the study of what are said to be 
the original sources, — ^the cases — ^more quickly awak- 
ens the interest; that the rules of law are the growth 
and development of years, the history of which is pre- 
served in the reports of the cases; that the rules are 
not isolated and arbitrary, but related and developed, 
and the cases show their development in time. 

An eminent lawyer once said: "I think the result 
of all investigation, concerning the method by which 
any science may be acquired and cultivated, has been 
to teach us to go to the original source and not to 
take anything at second hand." (James C. Carter, of 
the New York Bar.) 

True; but if it is the Science of law which we are 
seeking, we find it imbedded in the thousands of cases 
of kindred nature, but based upon different facts. If 
it is the system or science which we want to master, 
its principles must be extracted from the cases; its 
parts must be so drawn and put together, as to be 
viewed as a whole, as a System, or as a Science. Each 
case is a receptacle for a rule or a precedent which we 
extract and put with others until we have made a 
complete thing. The law develops imevenly in case 
law. 

If we want to leam all about the wrong of Malicious 
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prosecution, we will turn to one case that will define 
the right injured, another to see what kind of an ac- 
tion, (whether criminal or civil, or both,) there must be 
to cause the injury; to another case to see when the 
injury is complete, whether an acquittal by jury is 
necessary, or whether a nolle prosequi be sufficient; to 
still another case to see what kind of groimds the per- 
son instituting the action must have had to justify 
him; in other words what constitutes probable cause. 
Again, malice being an essential, we look to other cases 
to see what constitutes malice. The person bringing 
the action may have taken the advice of counsel, so 
we want to know what the decided cases hold as to 
this. And lastly we consult the cases to ascertain 
the rule as to the measure of damages. It is not likely 
or possible even that any one case decides all these 
points, and courts do not write treatises in their 
opinions but only decide the points at issue. After 
all these rules have been extracted Irom the cases, 
scattered here and there, we can set them down in 
logical order, and then and not until then, may we 
know all about the wrong of malicious prosecution. 

So might each and every wrong be taken up with 
like demonstration. 

But there is so much history, so much about our 
"Rights,^' (the starting point in law,) so much modi- 
fication by statute that are not foimd in the cases, 
which must be supplied. 

There is much, too, in the Law of Contracts, in the 
law of property, that is not to be found in the cases. 
If judges had written for future generations, instead 
of for the inamediate parties, the cases would have 
been self-explanatory. 

Again we want to have everything in mind at the 
time we are seeking knowledge of a particular part 
of law which is essential, and therefore many mat- 
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ters peculiar to procedure may not be found in the 
case. 

A case in Equity may be assigned for reading. The 
report will not likely disclose the facts or data which 
make it necessary to appeal to the Court of Equity. 
These are to be found in the decisions of the common 
law courts, and therefore we must go outside of the 
case for information that will enable us to understand it. 

In criminal law it must undoubtedly be admitted 
that because of our Statutory Crimes, and the history 
of the conunon law which is a part thereof, the ex- 
clusive study of cases is inadvisable. 

The advocates of the methods are contending with 
each other over the merits or demerits of each as often 
as opportimity is oflfered. A strong sentiment pre- 
vails among some of our best men, that the Elements 
of the Law must be gathered from the text. Emperor 
Justinian charged the illustrious professors of law who 
composed his Institutes to compose them ''so that you 
may no more learn the first elements of law from old 
and erroneous sources." 

I fully share in this view, and would add that the 
Philosophy or Science of the law is to be likewise 
learnt. 

Enough as to methods of knowledge. In the curric- 
ulum of most of our leading schools may be found 
evidence of a purpose to give the Science and System 
of Law the attention which it demands. This, how- 
ever, may most frequently be found at the end of the 
course, or in the Post Graduate Course, which escapes 
many. 

Jurisprudence should receive attention as an under- 
graduate study. 

No better addition can be made to the cause of 
Th0 aeni higher and more thorough training of those 
be 8i«di«d. seeking a place in the ranks of the legal 
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profession, than to hold up to view the fact that 
Morality, or the science of what is right and just 
between men, is the basis or foundation, of law, 
and to urge upon young men the necessity of carry- 
ing this thought, this principle, into their daily stud- 
ies. 

The main purpose will be to bring out and empha- 
size this one element involved in the acquirement of a 
legal education, which is too often lost sight of by 
many. The basic moral principle must be discovered 
and studied in every case. 

As constitutional, legislative and judicially made 
law, to be perfectly soimd should rest upon the moral 
principle, law students and practitioners in mastering 
the law, and in determining litigated controversies, 
should search for, ascertain and apply to the trans- 
action the basic moral principle imderlying the same. 

Those who can best appreciate morality, or who can 
best form proper conceptions of hiunan duty, will 
make better lawyers. 

To become good lawyers, the principles of Legal 
Ethics must be thoroughly instilled in the mind of the 
law student from the beginning, as his success as a 
practitioner will be due to their practice and exempli- 
fication more than to any one cause. How can it be 
otherwise when true Interpretation of law depends 
entirely upon the proper application of moral princi- 
ples. Every question must be studied from this 
standpoint, and, therefore, the student should give 
this part of his traiuing proper attention. 

When these principles become a part of the lawyer, 
he can maintain the dignity and honor of his profes- 
sion, and defend it against the calumny of men. 

We lay special stress upon ''morality" in its rela- 
tion to the student in the acquirement of his Legal 
Education. If all law students who are now being 
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educated in the country could be directed towards 
this way of thinking, we should, in the course of years, 
rapidly turn the tide of the opinions of men in favor of 
the view that Ethics and Law are imited. 

If the teachers of Moral Philosophy had a knowl- 
edge of Law they would not then be compelled to 
acknowledge their unfitness for the task of discover- 
ing the boundary line between Ethics and Jurispru- 
dence; nor will they regard it as "a matter of toil and 
subtlety." (Pahner's Field of Ethics.) 

They would teach men that the rule of human con- 
duct as embodied in the legal precept rests upon the 
moral principle. Educators who are not lawyers can 
hardly be censured for laying so much stress upon the 
line that marks the transition between moraUty and 
law, because the lawyers are primarily responsible 
for starting the trend of thought this way. The ob- 
ject of these lectures will be to magnify the grandeur 
of the law, because of the fact that the customary 
rules of morality should and do in nearly all instances 
receive the sanction of the state. 



VII. 
COMPARATIVE JURISPRUDENCE. 

SYSTEMS OP LAW. THE ROMAN LAW. 

The purpose of a treatise on Jurisprudence being an 
investigation of the methods of making law, and of 
the establishment and development of Systems of 
Law, its scope and breadth cannot well be understood 
without an examination into the prevailing systems 
of the world. If there are fundamental, immutable 
and everlasting principles pervading the laws of all 
nations, such an examination becomes particularly 
important. As our people become more enUghtened, 
the more fully do they realize and appreciate the 
truth spoken by Apostle Paul when he proclaimed: 
"God hath made of one all the nations." In the 
language of a divine; "We are recognizing to-day, 
as never in the past, that we are members one of another 
and debtors one to another; that neither languages 
nor customs, widely as they may vary, can destroy 
the strange oneness of conununities and nations. 
Even we of this splendid twentieth century of en- 
lightenment and progress are acknowledging our in- 
debtedness to far away nations — to Rome for the 
principles that underlie our system of laws, to Greece 
for our ideals of art, and to Judea for the inspirations 
of our highest faith. It is the great truth of imiversal 
dependence and interdependence, no man living to 
himself, no nation living to itself: . . . though the 
78 
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oceans may divide nations, still the deeps are under- 
girded by bands of solid rock." * 

These truths are particularly forceful when applied 
to Systems of Law. There is a ^'oneness'' a "depend- 
ence and interdependence/' in the laws of coimtries. 

It is not, therefore, strange that we find on the globe 
but two systems of law, the Conmion Law and the 
Roman Law. Study them as much as we may, and 
there will be found many points of ''oneness" of 
"dependence and interdependence," which has per- 
meated the laws prevailing in all coimtries. 

After the decline of the Roman Empire, France, 
Italy, Austria, Germany, Holland and Spain adopted 
the Roman law as their general or conmaon law, de- 
parting from it only as occasion required, by some 
legislation or the adoption of some special custom. 
(Markby's Elements of Law, sec. 85.) 

And it seems strange that Scotland has pursued 
Roman lines, and has not affiUated with the Com- 
mon Law. 

The municipal or civil law of Rome as a system never 
obtained a footing among English speaking nations, 
although it made certain inroads. Contest was waged 
in England between the adherents of Roman law and 
its resistents until the conmaon law obtained the mas- 
tery. The Roman Empire with its long history, had 
accumulated a mass of imsystematic adjudged cus- 
toms, until the need of simplification and systemati- 
zation was felt. Consequently they reduced this 
mass into a system. The elements of the whole sci- 
ence of law were brought together in the Institutes, 
so that it would be unnecessary to resort to the original 
sources to obtain a mastery thereof. 

The law of nature, as embodied in the Institutes, 
meant right reason inherent in man having the force 

> Dr. Kerr Boyoe Tupper, of Philadelphia, in a Baccalaureate Addreos, 
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of law, which was common to all nations, and which 
found its way into the common law. 

A late learned American educator who gave the 
history of law, and systems of law studious attention, 
contended "that the main processes and methods of 
the Roman law are strictly analogous to those of the 
common law of England and America."* 

A prominent feature of Roman Law is its classifi- 
cation. Some legal writers, whose names it is un- 
necessary to mention, have entertained the opinion 
that a too refined classification of law is not conduc- 
ive to its understanding, that it does not grow in 
this way, that the classification or arrangement of 
any branch of law, is a matter of individual choice. 

We adopt the weapon of Dr. Hammond's argument 
upon this question. He stated that: 

"In the classification of law there are peculiar 
difficulties. The student of most other sciences has 
its external arrangement entirely under his control, 
and can conform it to the true and natural order of 
the science, as fast as he discovers the latter. But 
the external arrangement of a large part of the posi- 
tive law is something which the scientific jurist must 
accept as he finds it. It is in itself the chief mark of 
its own existence as positive law. The form cannot, 
as in other sciences, be separated from the matter, 
because it is the form that gives to the matter its 
most important character.'' (Hammond's Intro, to 
Sandar's Justinian XXIX.) 

The matter of the existence of rights and classifi- 
cation thereof, is a further illustration of the "one- 
ness," and the interdependence in our system of laws. 

In the history and development of Roman law, 
there was builded a natural classification of law, and 
of rights, which has permeated every other system, 

i Wniiam Q. Hammond, Introduction to Sandar'« Justinian, XXII, 
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Gaius' Institutes stated: ^'AU our law relates either 
to persons, or to things, or to actions." This was 
adopted in the system constructed under the direction 
of Justinian. 

Jv^ persanarum, Jus rerum, Jvs actwnum^ with its 
accompan3dng doctrine of atatuSy as a division of law 
had its origin in Roman law, was adopted in England, 
and followed by Blackstone, becoming fimdamental 
in the face of adverse criticism. 

After a brief sketch of the history of Roman law, 
some analogies between it and the common law will 
be considered. 

One approaches the history of law with a conscious- 
ness of the truth, that with each succeed- 

Tu^V ing generation there is greater perfection 
in all that pertains to the human family, 
and to the governments of nations and their laws. 
And yet it will be conceded that there are certain per- 
iods in the world's history, and in the history of na- 
tions, when birth was given to certain fimdamental 
truths or doctrines that have survived the ages, im- 
tamished and unchanged, which are eternal and ever- 
lasting, because they have come from the seed which 
the Creator of the imiverse planted in the minds of men 
from the beginning. The inspiration which comes from 
a journey into ancient law, instUls in our minds a sense 
of right and justice which may be traced to this ori- 
gin. It is God given. 

One cannot so well appreciate the lessons drawn 
from a study of the history of Law, or from a con- 
sideration of comparative jurisprudence, imtil he has 
a fairly good insight into present law. To many the 
principles of Roman Law are as a closed book. Few 
study its history, its methods, its foundation, its classi- 
fication, or its analogies to other systems. The chief 
benefit to be derived from a study of comparative 
6 
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jurisprudence is an understanding of the law as a 
science. Our knowledge is sadly deficient if we do 
not pursue such a course. The great difficulty in 
the way is the lack of opportimity, of time, and of 
ready access to suitable books. 

In the preparation of the fifty volumes of Digest of 
the Roman law, the sixteen jurists appointed by Jus- 
tinian for the work, divided it into three classes and 
separated themselves into three bodies, students of 
law being required to pursue the three classes respec- 
tively in their order in acquiring a knowledge of 
law. 

But knowledge of the system, now acquired by the 
average inquirer, is usually derived second hand, 
from treatises on the Roman law. 

Every person who expects to follow the study of 
law should take all the Latin available to him in his 
Uterary course, and should thereafter in his law course 
keep his Latin "tools" in good working order, so that 
when he encoimters in the various treatises Latin quo- 
tations from the Institutes or from the Pandects 
which have material bearing on modem jurispru- 
dence, he may be able to readily read and imder- 
stand them. Many have never realized the great ad- 
vantage thus derived until their Latin has become 
obsolete with them, and also because in the course 
piu^ued they have not been led into Jurisprudence 
and its history as they ought. 

At the time of the compilation of the Institutes, 
Code and Pandects under the direction of Justinian, 
the form of the Roman law was analogous to the later 
Common law. There were at this period two thousand 
ancient law books, in the form of treatises and cases. 

To understand conditions at the date of Justinian^s 
work a brief glance at the law prior thereto will be 
helpful. 
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Until about the close of the third century, law had 
been variously made in the form of legislation by the 
Populus, Plebs, and Senate, and by the Praetors, 
and by the decisions and opinions of the Praetors 
and Judices. 

Subsequent to this and imtil Justinian's time imder 
the rule of the monarchs or autocrators the law was 
made up by General and Special Constitutions of the 
Emperors or Princes, and the writings of the Juriscon- 
sults whose opinions were deemed authoritative. 

Thus it becomes necessary to examine the nature 
pnetoru« of the law promulgated by the praetors, the 
^^ judices and the Jimsconsults. 

First as to Praetorian Law: The office of Praetor 
was of two kinds: (1) Praetor Urbanus, and (2) 
Praetor Peregrinus. To imderstand the nature of 
the law promulgated by each, we must know what 
their power and jurisdiction was. 

The original Praetor was a magistrate exercising 
jurisdiction in civil cases arising between Roman 
citizens having his location fixed inunovably in the 
City of Rome. He was styled Praetor Urbanus in 
contradistinction to the praetors who were later ap- 
pointed for the outlying provinces, the latter of whom 
were called Praetor Peregrinus. 

The procedure before the Praetor was of the sim- 
plest and most natural sort, being conducted viva voce, 
first without pleadings, although at a later period 
something Uke written pleadings were introduced. 
The praetor determined both questions of law and 
fact, except when doubtful questions were presented, 
when the praetor put the disputed questions into form 
which was then submitted to a Judex or Arbiter. 

The Judex decided the questions, gave judgment, 
which was then taken back to the praetor 
who enforced the same. 
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At a later period the two offices, Praetor and Judex, 
were consolidated into one. We find at this early 
date power exercised by the praetors analogous to 
the modem temporary restraining orders or injunc- 
tionsy in the form of ''provisional commands/' granted 
on ez parte statements. 

Austin says this form of jurisdiction was exercised 
until about the end of the third century; that it was 
in force in the time of Gains. (2. Austin's Juris- 
prudence, [Campbell's Ed.] 70.) 

Pretorian law — Jils Praetorium — continued until the 

reign of Hadrian (a. d. 117) when there was a complete 

change made, which will be directly noticed. 

Each praetor issued an Edict which was the law 

i«im ud during his term of office, which it seems was 

ttM^L not long. This edict contained the aggre- 

^^ gate of rules of the several praetors. 
At the time of the compilation by Justinian there 
were numerous cases or decisions. These were made 
by the praetors, and the jurisconsults. Nearly all 
of the civil causes came within the jurisdiction of the 
Praetors, so that the jus civile could as well be desig- 
nated "praetorian law." 

We have seen how causes were presented to and 
decided by the praetors, and how their decisions or 
opinions are found in the Edicts, and may readily per- 
ceive the analogies between Roman and English deci- 
sions, which will be more particularly discussed later. 
Aside from the decisions of the praetors, praetorian 
law assumed the form of legislation, which constituted 
by far the greater portion of the Roman law. 
Legislative power was not alone exercised by the 
FrMjgto Praetors but by all magistrates of elevated 
"*«*">^»* rank, by high priests, by surveyors and cu- 
Edi^endi rators of public buildings, roads and markets. 
jtommiHM This branch of law was called jv^ honorarium. 
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It seems remarkable that though the origmal func- 
tions of the Praetors were those of a judge merely, 
that they should assimae to exercise a sort of a legis- 
lative power. The Edicts of the Praetors were in 
fact of statutory form consisting of either general 
Edicts, which was a body of statute law, or Special 
Edicts which were orders made in particular in- 
stances. 

The Edict, of each succeeding Praetor usually con- 
tained all those rules of his predecessor which had met 
popular favor. 

There was no particular system or arrangement in 
the Edicts being nothing more than a set of hetero- 
geneous rules. 

The data or materials which furnished the basis of 
praetorian legislation were: (1) Customary or merely 
moral rules; (2) The jus gentium, or that aequal or 
conunon law, which had been formed by the Praetores 
Peregrini, and (3) The praetors suppUed the defects 
in the jus civile, or proper Roman Law, and even 
abolished portions of it, agreeably to their own notions 
of pubUc or general utility. (2. Austin's Jurispru- 
dence, 76.) 

It is said that the legal history of Rome began with 
TheTweite the Twclvc Tablcs. 

Cicero considered the legislation found 
in the Twelve Tables the perfection of human wisdom. 
(De Orat. I. 43, 44.) These Tables contained for 
the most part short enunciations of points of law 
which the conduct of the affairs of daily life required 
to be settled and publicly announced. Each of the 
tables treated separate topics of the law in statutory 
or treatise form, the application and exposition being 
left to the magistrates and judges. The Twelve 
Tables left untouched much of the customary law, 
and were themselves the outgrowth of customs. Those 
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whose business it was to interpret and apply the law 
as found in the Twelve Tables did it in such a way 
as to bring all such matters within its spirit, if they 
were not within the letter. 

The ''Perpetual Edict" took the place of the Twelve 
perMtDai Tablcs, as the chief authority. Up to the 

^ '** reign of Hadrian, a. d. 117, we have had the 
annual Edicts of the praetors, the perpetual rules being 
carried forward by each successive praetor by a process 
of translation as it was called, but in fact it was by 
copying and transferring the Edicts of the preceding 
praetor. 

The Edicts of the individual Praetor, it has been 
noted, only had the force of law during his term, 
there being no obligation on the part of subsequent 
praetors to follow edicts of former ones. 

At first, the Praetors exercised their powers merely 
by the tacit acquiescence of the sovereign Roman 
people. Under the Monarchs they were expressly 
delegated and authorized. 

Praetorian law previous to monarchial times might 
be classed as unwritten law. 

At the close of the third century legislative power 
was no longer exercised by the praetors, but by the 
monarchs. From this on imtil Justinian's time Ro- 
man law is found in the form of the Constitutions 
of the Emperors or Princes, and the writings of the 
jurisconsults, whose opinions were considered author- 
ity, and may in reaUty be considered as ''cases.'' 

Under the direction of Hadrian, Julian, a juris- 
consult, prepared the "Perpetual Edict," being a 
general compilation of rules and Edicts, which was 
published by the sovereign. 

Jurisconsults were a body of men learned in the 

juriMOB- law whose opinions were sought and had 
'■*** great influence in the formation of law. 
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In the year a. d. 528 under the direction of Em- 

j«itiBi«a»i peror Justinian, a Code was prepared and 

^^^ completed in April a. d. 529. It was foimd 

to be imperfect, and was revised in November a. d. 

534. It was divided into twelve books, arranged 

substantially as the original twelve tables. 

The code contained in part general constitutions, 
which meant statutes, which had been made and pub- 
lished by Emperors, and also special constitutions 
(or judicial decretes and orders) issued by Roman 
Emperors as sovereign administrators. 

In December a. d. 530, Emperor Justinian in- 
jutiBiu't structed Tribonian and sixteen co-adjudica- 
'*■****" tors, to make a selection from the writings 
of the elder jurists, which should comprehend all that 
was most valuable in them, and should form a com- 
pendious exposition of the law. The conunissioners 
completed their work in three years' time, viz, on the 
thirtieth of December a. d. 533. The compilation 
was termed Digesta or Pandedae^ and consisted of 
fifty books, and was given the force of law by the 
Emperor. 
In addition to this, and because of many disputed 
i»eeiiiou questions, Justinian had published a book 
of fifty decisions. 

The chief part of the Roman Law left by Justinian 
were the Code and Pandects, which were intended 
to comprise the whole of the law which should there- 
after prevail in the Empire. 
The Perpetual Edict furnished the order and ar- 
ard«r«Bd rangement of the Code and Pandects, 
■•■to and this was, as already observed, not 
systematically arranged. Austin in his usual criti- 
cal mood, says of it: '*The order of the Prae- 
torian Edict which, though a shapeless mass of occa- 
sional and insulated rules, was, at least, a collection of 
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ruleS; was the only known model for the arrange- 
ment of the projected compilations. And, Tribonian 
and his associates being iminventive and servile copiers, 
ordered the matter of their compilations accord- 
ing to the solitary pattern which the Edict presented 
to their imitation.'* (2 Austin's Jurisprudence, 81, 
sec. 874.) 

As the Digest or Pandects were so extensive as to 
jMtiiiu't be pursued with diflSculty by students the 

iBitttatM ^jjjp^j-or had prepared an elementary work, 
which was called Institutes; Austin called it, ''a hom- 
book for the instruction or institution of students." 
(2 Austin's Jurisprudence, sec. 871, p. 80.) 

This was prepared under the direction of Tribonian 
a professor in the schools of Constantinople. It is 
claimed that the Institutes "followed Gains in the 
scientific or systematic method pursued by that most 
eminent classical jurist in his elementary treatise for 
the instruction of students. In this, too, they were 
servile copiers. And as this scientific method had 
never in fact been observed by any but institutional 
writers, they never thought of pursuing it in the com- 
position of those larger compilations which were des- 
tined to embrace the detail of Justinian's legislation.'' 
(2 Austin's Jurisprudence, sec. 874.) 

Many have drawn from the Introductory of the 
Institutes, "Institutionum Justiniani Proemium" in- 
structive lessons in American legal education. 

With reference to the work of Tribonian, The- 
ophilus and Dorotheus, professors of law, Justinian 
addressing the "youth desirous of studying law," said: 

"And we specially charged them to compose, imder 
our authority and advice, Institutes, so that you may 
no more learn the first elements of law from old and 
erroneous sources, but apprehend them by the clear 
light of imperial wisdom; and that your minds and 
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ears may receive nothing that is useless or misplaced, 
but only what obtains in actual practice/' 

Judge Simeon E. Baldwin of Connecticut, in an 
address to the Association of American Law Schools, 
1903, in which he favors the plan of obtaining the 
elements of law from the text-book, observes: 

"Who has ever opened the first book of the Insti- 
tutes of Justinian, or of the Digest, without feeling 
his mind impressed by that stately sequence of defini- 
tions and foundation rules? They need no explana- 
tion. They speak for themselves/' 

"The Eiu-opean form of legal education has always 
been foimded on that of the Roman Empire. Roman 
law was taught as a deductive science. The Corpus 
Juris proceeds from assertions of principles to their 
appUcation to various cases. The Institutes are a 
03mpendium of elementary law, prepared avowedly 
as a law school text-book. They are followed by the 
Digest in which the same principles are more fully 
stated and illustrated. Then came the statute laws 
of recent times. Can, indeed, in the nature of things, 
a science like law be more inteUigently taken up by 
one who has never been introduced to an acquaint- 
ance with its fundamental terms and conceptions." 

On the other hand there are English lawyers and 
educators who regard the work of Justinian "as a 
clumsy, bombastic, pretentious and very ill-arranged 
compilation,'^ pointing to its disappearance and dis- 
use for eight centuries as "not very brilliant testi- 
mony to the success of Justinian's system of legal 
education." 

That part of the Roman law designated as jus 

juoeatin ^^^^^^ formed one of the most interesting 

^'jjgj^ branches of that system. Interesting to 

Englishmen and Americans because in the 

first two or three centuries birth is given to an idea, 
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to a method for the administration of justice, which 
has proven one of the most beneficent features of 
English and American jurisprudence. 

It may be supposed by many that what we call 
"Equity" had its origin in the Courts of Chancery 
of England. As a separate and independent court 
administering this branch of law it did, but the 
theory underlying this sort of legal relief had its origin 
in Rome, as stated. 

In Rome, the jus gentium arose from extraordinary 
conditions confronting the government by reason of 
the subjection by the Commonwealth of communi- 
ties which had formerly been independent. These 
communities while under the dominion of the Roman 
government, were left with their own government 
and laws. 

There was no law either in Rome or in any of the 
particular subdued provinces by which controversies 
between citizens of Rome and of the Provinces, or 
between citizens of the different provinces could be 
determined. 

The citizens in the Provinces, while not exactly 
aliens, were nevertheless not Roman citizens nor en- 
titled to the rights of the latter. 

It was therefore necessary for the Roman Grovem- 
ment to provide some mode of redress of grievances 
arising between such persons. Consequently a new 
sort of a Praetor was created which was called ^^ Prae- 
tor Peregrinus/^ who was stationed at Rome, but 
who went into the conquered States whenever it was 
necessary to the performance of his duties. 

This officer exercised civil jurisdiction over all 
"controversies between Roman citizens and members 
of Italian states which were vassals and dependents of 
the Roman people; between members of any one of 
these vassal states and members of any other; between 
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members of subject states when residing in Rome 
itself." (2 Austin's Jurisprudence, 41.) 

This was analogous to our Federal Court jurisdic- 
tion. 

PeregriniLS though meaning an alien was not so 
strictly used in this connection, although this Praetor 
was much engaged in hearing disputes between citi- 
zens of the different Provinces. 

Gentes as distinguished from cives means foreigners. 
And thus the law promulgated by this class of Prae- 
tors came to be Jus Gentium. 

As Sandar, in his Justinian's Institutes, says: 

"When the jurists came to examine different sys- 
tems of laws, they found much in each that was com- 
naon to all. The common part they termed the 
jus gentium; and the residue, the part peculiar to each 
state, they called jus dvileJ^ (Sandar's Justinian, 
[Hammond] 71 notes.) 

The Praetor having no law to guide him used his 
own judgment, acted arbitrarily, and yet in accord 
with natural justice, gathering his ideas by a com- 
parison of the laws of Rome and the other Provinces. 
There was nothing then in existence approaching 
the modem conception of ''Systems of Law.'' As 
Austin's Editor observes: ''The phrase 'systems of 
law' seems here used (referring to Austin's use of it) 
as a short expression for what might perhaps be more 
accurately described as a heterogeneous mass of rules 
of positive law and positive morality." (2 Austin's 
Jur. 42 note.) 

The superiority of the Jus gentium over the law 
as emanating from the old Praetors, soon came to be 
recognized, the Praetors Urbani soon came to borrow 
from it and incorporate it into Roman law proper, 
in the administration of justice between citizens of 
Rome, until it had all been practically absorbed. 
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The jus gentium came to be styled "aequitas," a 
name, says Austin, "which was extended to it the 
rather for the reason — ^that aequitas had become 
synonymous with general utility; and that the jus 
praetOTiunij when contrasted with the old law, to 
which it was corrective and supplement, was distin- 
guished by a spirit of impartiality or fairness, etc.," 
(2 Austin's Jur. sec, 811.) 
The jus civile, or the civil law of the Roman State, 
was the earliest kind of law, and was based 
mSSuL on custom. This customary law was sup- 
plemented and added to by different meth- 
ods, such as the decisions of the prcBtors, by the 
interpretations of the codes by the juris prudenteSj 
who were a class of persons who studied the forms, 
and, in time, the principles of law, and expounded 
them for the benefit of others. These men were 
among the foremost of the State, men of great learning 
and ability, familiar with Greek philosophy which 
they brought into play in their opinions upon ques- 
tions of law. These opinions were furnished to the 
magistrates and are recorded in history as among the 
sources of law. 

It was this class of men who introduced into Roman 
Urn off law from Greek philosophy the so-called law 
"■*■" of nature as a source of law. Natura was 
interpreted to mean "the universe of things," which 
was supposed to be entirely controlled and governed 
by "reason," which they considered synonjrmous 
with law. And as lex naiurce, or the law of reason, 
controlled the operations of the universe, so likewise 
man being possessed with reason, this law of na- 
ture, this law of reason will govern the actions of 
men. They considered that moral conduct was the 
direct result of acting in accord with the law of 
reason. 
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It is said in the Pandects that every independent 
,„ nation has a positive law and morality, 

iKwtmnu. uj^^ ^ moreSy'^ which are peculiar to itself, 
of which the community is the source or immediate 
author, and which as being pecuUar to that given 
commimity or civitas, may be styled aptly jiis civile; 
that every nation has a positive law and morality 
which it shares with every other nation; of which 
natural reason is the source or immediate author; 
and which, as being observed by all nations, may be 
styled aptly '^jits gentiurriy^ or "jtis (minium gentiumJ^ 

Austin says ''that the jus gentium occurring in 
Justinian's compilations is the natural or divinum 
jus which occurs in the writings of Cicero; and which 
Cicero himself, as well as the Classical Jurists, who 
probably were influenced by his example, borrowed 
from ^iKTiKw Sucotoi/, or natural rule of right, con- 
ceived by Grefek speculators on Law and Morals. 
(2 Austin's Jurisprudence, sec. 819.) 

The Roman conception of natural law, where 
first it originated has been almost universally criti- 
cised. 

The subject will be considered further at an- 
other place the purpose being here merely to show 
its origin. 

"Morality, so far as it could come within the scope 
of judges, was regarded as enjoined by law. The 
jurists did not draw any sharp line between law and 
morality. As the lex ncUurcB was a lex, it must have 
a place in the law of Rome. The praetor considered 
himself boimd to arrange his decisions so that no 
strong moral claims should be disregarded. He had 
to give effect to the lex naiurce, not only because it 
was morally right to do so, but also because the lex 
naiurcB was a lex. When a rigid adherence to the 
doctrines of the ju^ dvilis threatened to do a moral 
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wrongs and produce a result that was not equitable, 
there the lex naturce was supposed to operate, and 
the praetor, in accordance with its dictates, provided 
a remedy by means of the pliant forms of the 
praetorian actions. Gradually the cases, as well as 
the modes in which he would thus interfere, grew 
more and more certain and recognized, and thus a 
body of equitable principles was thus introduced 
into the Roman law. The two great agents in 
modifying and extending the old, rigid, narrow 
system of the jils civile were thus the jus gentium 
and the lex naturceJ' (Sandar's Justinian, Introduc. 
p. 15.) 
The Roman Civil law as collected and promulgated 

crattmuBce by Justiniau was in force for a short period. 

ito«a>Liw. As Blackstone said it "fell soon into neglect 
and obUvion, till about the year 1130, when a copy 
of the digests was foimd at Amalfi in Italy, which 
accident, concurring with the pohcy of the Roman 
ecclesiastics, suddenly gave new vogue and authority 
to the civil law. (1 Blackstone, 81.) 

Professor Hammond calls attention to the work of 
Savigny — "History of the Roman Law in the Middle 
Ages," — "in which he carefully traced the continued 
use of that law in some parts of Italy, and elsewhere, 
during the whole period intervening between the 
fall of the western empire, and the revival of the 
law in the twelfth century, and of its study by the 
glossators and their successors down to the fifteenth 
century." (Hammond's Notes to Blackstone, Vol. 1, 
p. 234.) 

In the seventh century the Roman and Gothic 
laws were formed into one body, called the Gothic 
Roman Code. It superseded the former laws and 
went imder the name of the Roman or Theodosian 
law, and became the only work of authority. (An- 
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drews' American Law, sec. 12, quoting from Butler's 
Horse Juridicae, 55.) 

The principles of the Roman law were not forgotten, 
according to the views of some early writers, even 
during the period of its disuse. Perhaps more is due 
to German scholars and writers for perpetuation of 
its principles, as there is where the historical school 
of jiuisprudence had its growth. Here was waged 
a strenuous contest between the historical and philo- 
sophical school of jurisprudence. The historical school 
had its origin in the sixteenth century, *Tujas being 
considered the real foimder of the historical method 
by his studies in the history of Roman law. The 
services rendered to jurisprudence in these two cen- 
turies (16th and 17th) were inmiense, and laid the 
basis of nearly all that has since been done in civil 
law.'' (Hammond's Intro, to Sandar's Justinian, 
XXVI.) 

The historical school was inaugurated in Germany 
by Hugo, and carried on by Thomasius. (See Lori- 
mer's Institutes, pp. 50, 287-8.) 

The chief point of difference between these two 
schools in Germany was that the philosophical mode, 
rested upon the theory of natural law, and a union 
of law and morality, while the historical school, 
repudiates both ideas. This matter is explained fur- 
ther elsewhere in connection with the history of this 
special question. (See p. 25.) 

The classification of law in Justinian's compila- 
GiMfiflcs. tions still holds with us, in substance. Dif- 

tloB of the 

^^ ferent writers in England and America have 
contended that the divisions of law or its classifica- 
tion is no part of the science. The division into Pub- 
Uc and Private law descends from the Roman system 
finding lodgment in all countries, being accepted with 
Roman conceptions; public law was that body of law 
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which concerns the people at large, while private law 
was that in which individuals are interested.^ 

Modem terms "public law," "private law" as 
applied to statutes, is a Roman idea. 

The idea of a distinction between public and private 
law may be illogical, but it has been followed so long, 
and is so well understood that it is not likely it will be 
departed from. The people generally are interested 
in all law, whether it relates to person, to personal 
rights, or to contracts, crimes, etc. 

This classification being found as characteristics 
of law in all systems, demonstrates that it is a feature 
of the science. 

Having thus briefly traced the outlines of the his- 
tory of the Roman law, so far as relates to the final 
compilation by Justinian, the point is reached in the 
discussion when our attention may be directed to the 
good that may be derived from its study. 

In our consideration of the common law we speak 
of some of these advantages. It is there urged that 
there were analogies between the two systems. The 
fact that the principles set forth in the work of Gains 
at the beginning of the Christian era, formed the 
basis of the science of the Roman law; the fact that 
the fundamentals of the Roman law were revived 
after so many years and have received the attention 
of modem scholars, and form the basis of the Law of 
Continental nations, and are found to be good by 
Americans in the possessions of its new ward — the 
Philippines, — is a sufficient testimonial of their worth. 

We ought to have, however, something more tan- 
gible than generalities in argument, which we will 
imdertake to furnish. 

The first benefit to be derived from a perusal of the 

1 In the language of the Institutes: "Jus publicum est quod ad statum 
rei Romans spectat, jus privatum quod, ad singulonim utititatem pertinet." 
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Roman Law may be mentioned^ that great good to be 
always gotten from historical research, particularly 
applicable to legal research, so much of our legal 
learning depending upon the historical method. 

By scanning the lines of the history of Roman law 
we discover there the origin of fundamental principles 
and distinctions, which foimd their way in the sys- 
tem of law of all Continental Europe, and of England 
as well. 

The study of the history of systems of law of dif- 
ferent countries, and of the principles and distinc- 
tions common to all, should be considered as an essen- 
tial preparation for the study of one's own particular 
fifystem. 

"Lord Hale often said, the true grounds and reasons 
of law were so well deUvered in the Roman Digest, 
that a man could never understand law as a science so 
well aa by seeking it there, and therefore so Uttle 
studied in England.'' (Burnet's Life, p. 7, note to 1 
Austin's Jurisprudence, 400.) 

Mansfield, Blackstone and Austin strongly com- 
mended the study of this system as a great aid to the 
study of English law. 

"So numerous," says Austin, "are the principles 
common to systems of law, that a lawyer who has 
mastered the law which obtains in his own country, 
has mastered implicitly most of the substance of the 
law which obtains in any other community." (1 Aus- 
tin's Jurisprudence, 406.) 

We would expect to hear praises of the Roman sys- 
tem in Germany. Austin who studied in Germany 
caught the German spirit and lays great stress upon 
this course of study, and quotes from Savigny and 
Falck upon this point. 

Savigny says: ". . . . In our science, all re- 
sults depend on the possession of leading principles; 
7 
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and it is exactly this possession upon which the great- 
ness of the Roman Jurists rests. The notions and 
maxims of their science do not appear to them to be 
creatures of their own will; they are actual beingB, 
with whose existence and genealogy they have become 
familiar from long and intimate intercourse. Hence 
their whole method has a certainty which is found 
nowhere else except in mathematics; and it may be 
said without exaggeration that they calculate with 
their ideas. If they have a case to decide, they begin 
by acquiring the most vivid and distinct perception 
of it, and we see before our eyes the rise and progress 
of the whole afifair, and all the changes it undergoes. 
It is as if this particular case were the germ whence 
the whole science was to be developed." 

Falck says: "The permanent value of the Corpus 
Jiuis Civilis does not lie in the Decrees of the Emper- 
ors, but in the remains of juristical literature which 
have been preserved in the Pandects. Nor is it so 
much the matter of these juristic writings, as the 
scientific method employed by the authors in expli- 
cating the notions and maxims with which they have 
to deal, that has rendered them models to all suc- 
ceeding ages," etc. (Quoted 1 Austin Jur., 383, 384.) 

Opinions differ, some regarding the Roman law as 
climisy, bombastic in language, while others r^ard 
it as a model. 

Our own Professor Hammond was of the opinion 
that those who wish to comprehend law as a science 
could find no better employment than to woik out the 
details of the Roman system. 

It is not the purpose here to go into details but it 
may be observed that it is a most interesting fact to 
be noted, that in addition to our inheritance of modes 
and processes, there are many of the doctrim^s and 
rules found in the Pandects, and especially in the Insti- 
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tatfi% that are among the fimdamentab of twentieth 
oentuiy law. 

Two p(»nt8 natnraUy attract and interast the reader 
ol the Roman law and its history, vis.: How does it 
resemUe the Conmion law, and what is to be gained 
by its study in this the twoitieth century? 

Our knowledge is gained g^eraliy bom treatises 
toodiing its elements and history rather than by 
reading the great mass of matter contained in the 
Pandects or Digest, though the elementary prin^)]es 
may easily be gathered by a perusal of the Institutes. 

The principal gain consists in a study of the histwy 
of legid ideas and methods. 

Sir William Markby has said that ''scarcely any 
portion of our law has whoUy escaped the influence of 
the Roman law. But it is easy to exaggerate this 
influence." (Markby's Elements of Law, sec., 251.) 

It is an interesting and useful process to trace the 
deiFek^ment and idstoiy of legal ideas back through 
the common law into the Roman law. The matter of 
chief interest^ howev», is the mode of making law. 
The ''Cbde'^ versus the ''Case System'' has been de- 
batable ground for many years, but with little prog- 
ress in the direction of a code among Englishnspeaking 
peofrie. 

The pride of the English law m that it is made by 
the judges rather than by soveraigns and parliaments. 
The body of principles which constitute the common 
law is found tiurot^hout the reports of cases ezpressed 
in l^al technique. 

In Ftaoee, Qermany and other European countries 
codes were adopted after Roman methods. Rutin 
England "it would surprise any one not accusU»ned 
to sndi inquiries to find how Httle of the law which 
regulates our daify life is to be found in the Statute 
Book/' (Markby's Elements of Law, sec., 202.) 
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No attempt will be made to discuss the merits or 
demerits of a Code. One suggestion in this connec- 
tion will be offered. We have neached a stage in our 
legal development when the great body of fimdamental 
or elementary principles, those which prescribe our 
chief rights and duties, are so well settled as* to need 
no decision or case to serve as security therefor. 
Consequently they might well be expressed in statu- 
tory form or in a treatise. Many of them in the United 
States are to be found in the statutes. But what are 
to be appropriately styled the elementary priilciples of 
law are to be f oiind in treatises of recognized authority, 
Kent's Commentaries; Walker's American Law; An- 
drews' American Law; Wilson's Lectiu^es; Ko&inson's 
Elementary Law, and are best leariied from this 
somt^ by beginners, just as they are demonstrated 
by the practitioner, when necessary by reference to 
thefse receptacles of authority. 

It is said that there is the following mark of dis- 

^^^ tinction between the English system of Case^ 
JSrSuSuk Law, and that which prevailed in Rome 

^'■^ ^ before the work of Justiniain reduced it to a 
code. It is said that the cases decided by couilfi tested 
rather upon the opinions of the judges, which became 
so unmanageable that violent remedies of legislation 
had to be called in; that the resulting "Digest" "Is a 
kind of petrified case-law." (Pollock's Jurisprudence, 
245.) 

Roman case-law as of the date referred to was no 
doubt crude and may illy be compared with English 
Case-Law as of the time when Professor PoUock wrote 
the above statement. 

Austin has the following upon this point: ^^A 
part of the Roman law, like much of the Law of Eng- 
land, was made by judicial decisions, on specific or 
particular cases. For in the Roman Law, as in our 
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own. decided oases, exerted by way of precedent an 
influence upon subsequent decisions, provided there 
was a sufficient train of uniform decision. This in- 
flu^ce, was styled ^A^ctorifaw renim perpetiL9 simi- 
liter j^dicarumJ " (2 Austin's Jurisprudence, sec, 858.) 

PoUock.ppints to the United States, where he says 
.^'spmetliing like this is also happening, now; at any 
^rat<p, Br^thoiities are criticized there with a freedoin 
which seems to an English lawyer to imply a growing 
sense that, after all, it is a matter of opinion, and 
nothing more.", (Pollock Jur. & Ethics, 245n.)' 

It is true as our learned authority contends, the 
processes and pperations of English Case-Law ''have 
a truly scientific character, and that (it) . . . may 
fairly claim kindred with the inductive science." It 
i^ true.also as he^ states /'that the results are ill-arraiiged 
and difficult to get at. The sjbate^ of English Case-Law 
as a. whole might be not unfairly descnbed as chaos 

tempered by FisWs DigesV' (^^M ^ 

Still further quoting for purposes, of comment, this 
yrriteir states " tht^t case-law has a scientific aim, namely 
tlie prediction of eyrats by m^ans of past experience, 
and that the possibility of such prediction rests, as in 
o^er ^iences, on a fimdamental assumption of uni- 
formity." '(/d.,^.) . ' . 

. Yes^ there wasAnd is a science in ^gljsh and all 
other kind^ of c^-rlaw, the back bone or sinew of 
which is the science of .himiaii duty. It would not 
be popiilar in England to say that this science of hu- 
ifjian duty was called Morality or Ethics, and that it is 
the basis pf Case-Law. In Blackstdne's time decisions 
may have rested on custom, the province' of the judges 
being to ascertain their existence and determine their 
validity. Custom is what people generally do, and 
it is presumed that they do what is right, the standard 
of which has ever been morality. Had it not been 
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for the invarion of the chuieh upon civil gavemment 
and in the admimstrationB of justice, we may ne^er 
have been led so far away frcnn this idea. 

Blackstone's theory that decisions rested on caBtom, 
thou{^ peiiiaps crude, was but another way of ex- 
presring the proper conception of ihe science trf case- 
law. The judges look to the facts, to the conditioDs 
and circumstances of the case, determine what in 
their judgment is right by resort to reason and tiie 
dictates of natural justice, and record their decision, 
which becomes a guide for future cases. Unifonnity 
of decidon chiefly constitutes the science of ca8e4aw, 
according to Blr. Pollock. But it would seem that 
the soim^es or basis of decisions was of greater con- 
sequence. 

A slavish following of Cases is one of tiie character- 
istics of En^h case-law, and it is tiie chief mark of 
the ability of their judges. A sound and just decision 
should be followed, otherwise not. 

Many of the Roman ideas affecting &ie status of 
persons and the family relation did not survive, but 
the rules affecting marriage, adoption, etc. are not 
radically dissimilar to modem law. 

The law regulating ri^ts of the public and individ- 
uals, in waters, ownership of wild animals, owners 
ship of alluvial soil, accession, confusion, the division 
of things into corporeal and incorporeal, these and 
many others are substantially the same as the com- 
mon law doctrines. 

Throughout Blackstone we constantly find analo- 
gies between the common law and Roman law. 
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COMPARATIVE JURISPRUDENCE. 
(Conlirmed.) 

THE COMMON LAW. 

With the thought expressed in the words of Pro- 
fessor Stubbs m mind, viz.: '' Nothing in the past is 
dead to the man who would leam how the present 
came to be what it is," (Stubbs' Constitutional His- 
tory,) we enter upon a brief outline of the Law of Eng- 
land for the purpose of coming to an understanding 
of the system designated the "Conunon Law," to 
know when it came into existence, how it developed, 
and to leam its essential elements. 

It is a matter <^ much more difficulty to trace the 
history of the law of England than it is the law of the 
Roman Empire. It was no doubt a far more difficult 
task to create and form the common law system, 
because of the mixture of races occupying the islands 
during the different periods, the numerous changes 
in monarchs, and because of the efforts of sympa- 
thizers with the Romans to introduce Roman methods. 

Some historians assume that the ancient customs 
by which cases were tried and decided during the 
Saxon or Early English period from 499 to 1066 
formed the basis of the later common law, as well as 
of the modem system of justice in England and Ameri- 
ca. But this is not altogether true. Sir Frederick 
Pollock in addressing an American audience said: 
^*In the thirteenth century it was by no means ob- 
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vious, and indeed, I think it might have seemed 
improbable to an impartial observer, that the leahn 
of England would have a custom and a common law 
of its own." 

Fortescue insisted that the customs, which con- 
stituted the unwritten law of England were as old as 
the primitive Britons, and continued down through 
the changes of government and in its inhabitants, 
unchanged. (Fortescue c 17, 1 Bl. Com., 64.) 

Other writers claimed that there was never any 
exchange of one system of laws for another. This 
is shown by the radical changes introduced by the 
Norman kings, after the Norman Conquest, and also 
by the repudiation by the Danes upon their conquest, 
of the laws promulgated by Alfred. 

The reigns of the Norman Kings, and the changes 
wrought by the "chicanes and subtilities of Norman 
jurisprudence'' were the darker ages in the laws of 
England. Law during this period became a science 
of the greatest intricacy, these rulers transmitting 
their dialect and fineness to posterity, and some fic- 
tions as well. 

In the closing chapter on the Rise, Progress and 
Gradual Improvements of the laws of England, Black- 
stone outlines English juridical history into six peri- 
ods: (1) From the earliest times to the Norman con- 
quest: (2) From the Norman conquest to the reign 
of King Edward the first: (3) From thence to the 
reformation: (4) From the reformation to the resto- 
ration of King Charles the Second: (5) From thence 
to the revolution in 1688: (6) From the revolution 
to the present time. 

And from Blackstone's time, 1765, immediately 
commenced a new era in so far as concerned the basis 
of the common law. 

In this brief discussion it is the purpose merely to 
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touch upon such dominant features of the history of 
English law as will reflect upon the final product of 
the conunon law. 

Just when the system which we designate as the 
"C!ommon Law," had its origin, how it came to be, 
what contributed to its formation, what is its basis, 
can only be shown by tracing its history and develop- 
ment. 

If our present day common law came into existence 
only during or after the thirteenth century, we might 
begin our iijvestigations at this period. But this 
fact is not clear, and the expression of some weighty 
opinions takes us farther back into juridical history. 
Legal historians tell us that in Edward L's day 
"common law'' became the more usual phrase, that 
it was contrasted with royal prerogative and with 
local custom; that in the thirteenth century there 
was no "case law;'' a previous judgment was not then 
iBgarded as a binding authority. (Pollock & Mai||r 
land. History of Law, 177, 183.) , 

The common law after a system of reporting deci- 
sions in the form of old reports came into existence, un- 
doubtedly would appear and operate differently than 
when foimd only in judgment rolls, written on parch- 
ment and not accessible to all. Among the earliest 
reports were: Cases decided during the reign of 
William I, to Richaird I, 1066 to 1195, appeared in 
ome volume known as "Placita Anglo-Normannica." 
The year Books of Edward I from 1292-1307 are 'm 
five volumes. Year Books from 1307-1422 are in 
seven volumes, all these being King's Bench cases. 

Bracton in his treatise upon English law, written 
between a. d. 1256 and 1259, cited five hundred cases 
which he culled from the judgment rolls, but he had 
no such conception of their binding authority as ap- 
pears later in the common law.. No writer has pointed 
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out Uie time when the ''eAavish following'' of prooe- 
dent fint began; it was no doubt not until the pub- 
lication of the printed reports of the decisions of courts 
that the modem notion of adherence to precedent 
b^an fully to develop. Prior to this period the func- 
ti<m of the judges was, as portrayed by Blackstone, 
the ascertainment and the determination of the valid- 
ity of customs, a process materially different from a 
consideration of the reported decisions, and the rea- 
son of the law. 

Blackstone's conception of the origin and foundar 
tion of the common law was that it was the maTims 
and customs collected in the Codes promulgated fixst 
by Alfred, and the digest issued during the leign of 
Edward the Confessor. 

The work of these two rulers marks an important 
era in the history of the development of the law of 
England, whether it be called Common law or not. 
Blackstone constantly points out features in the comr 
mon law which had their origin in Alfred's time. Al- 
fred came to the throne in 871. It is said of him that 
he was the embodiment of whatever was best and 
bravest in the English character. His own words at 
the close of his reign is an index to thjs character, vis: 
"So long as I have lived, I have striven to live wor- 
thily." As a ruler he gave general satisfaction to his 
people, and he was a law-giver and teacher as well as 
a ruler. His reign was marked with intelligence and 
progress. Blackstone recites that the local customs 
of the several provinces of the Kingdom had grown 
so various, that King Alfred found it expedient to 
compile his dofne-4)ook, or liber jvdicialia for the gen- 
eral use of the whole kingdom. Evidently apprecia- 
tive of the divine precepts in matters of civil govern- 
ment, he prefaced his code by tiie T^i Command- 
ments, and closed it with the Golden Rule. 
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A]fred'B Code did not prevail long^ because of the 
Supremacy (rf the Danes, the Mercian Laws, the West 
Saxon LawB and the Danish Laws superaeding it. 
King Edward came to the throne in 1042 and ruled 
until 1063, during which time he extracted from the 
three systems a uniform system and digest of law to 
be observed throughout the whole kingdom, but 
whidi was patterned after the Code of Alfred. 

These are the laws, according to Blackstone, iHneh 
so rigorously withstood the rq)eated attacks of the 
civil Uw; ^' these in short/' he says, ^'aie the Jaws 
which gave rise and original to that collection of maxr 
iras and customs, which is now known by the com- 
mon law. A name given to it, in contradistinction 
to otiber laws, as the statute law, the civil law, and 
the like; or, more probably, as a law common to all 
tiie realm, the ju8 eammune or f olcright mentioned by 
King Edward the elder, after the abolition of the 
several provincial customs and particular laws before 
mentioned.'' (Intro. Blackstone, 67.) 

'^This IxhAl is said to have been extant as late as 
the reign of Edward ihe Fourth, but is now unfortu- 
nately lost. It contained, we may probably suppose 
the principal maxims of the law, the penalties for 
misdemeanois, and the forms of judicial proceed- 
ings." (W., 65.) 

If by the expression, that these laws were common 
to all the realm or kingdom, is meant, as it woukl 
seem, that they merely operated equally upcm all 
subjects of the Kingdom, the jvs commune of Alfred's 
time do not of necessity bear resemblance to the com- 
mem hiw of the fourteenth century. 

If the maxims and the customary law contained 
in Alfred's dmne4)ook found their way into the body 
of the commcm law contained in the Year Books and 
subsequently, then Blackstone's statement will, in a 
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measure, be true ; but his mere statement, without 
particular demonstration, does not prove it.. 
. It must be conceded, however, that there is nothing 
to be ioimd in the annals of histo^ thaet will show us 
that the courts, either during the. Spxpu times,, (prior 
to 1Q66) nor during, the Norman occupancy (1,066- 
1154) pyxsui^ the^ methods of. the ^common law or 
''case law" which came into existei^c^ follow^ng^ the 
thirteenlih century., ... 

. One thing is certain that no peni]|iai)en1| ad^wtment 
of laws. could be made until thew^rstand conquests 
ceased, and the government became .sta|:>le and settled. 
Alfred's laws compiled in, his dom^^-booJQ was sb^oi^t 
lived because of radical changes in^gpvemm^t. In 

:1Q13, Sweyn, the Dane, conquered /England, the Panes 
holding sway until 1042 when discord sprang up and 
the Saxons and Danes combined to restore the Sa^op 
line.: This resulted in Eldward the Co^f essor beconijjig 
JCing in 1042; ruling until. 1053, though jin.faat until 
1066. . , , 

Beginning with the Danish King Sweyn, 1013, and 
during the reign of his sojn Canute,. England .was divi- 
de(i. into four districts, W^ssex, JVIercia, Eas^ Angji^., 

.and Jforthumbria, each of : which district. w:as rule^d 
by an earl injvested with almost f pyal pQw:er. ^ 

This was the cause of an introduction pf new cus- 
toms, <and the disuse ,Qf Alfred'^ laW9,- resulting -ii^f the 

: promulgation of. the three distinct ,8y§tem§ ofjawp, 

.^already mentioned prevailing , in thi^ ,new diyision, pf 
the Country viz.: (1) .^lercian laws.>i(2) :W^st^?axftn- 
laws — and the (3) Danish laws. , ., . 

When the Danes were ejected, Edward the Cfln- 
fessor became ruler, followed by Harold, his son, : iw^ho 
was crowned January 16th, 1066, and ruled .imtil Wil- 
liam the Norman Conqueror defeated Harold and was 
crowned King Christmas Day, 1066. 
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The Saxons, Angles and the Danes, together con- 
stituted the Anglo-Saxoh race, which in fact laid the 
corner stone of the country, established the govern- 
ment in its main outlines, that is, the King, the legis- 
lative body, and the judicial system. 

From the treble system of laws above mentioned,' 
historians, including Blackstone, tell UH* that Edward 
tiie Confessor extracted one Uniform system of laws 
ta be observed throughout the whole kingdom. Black- 
stone expresses the opinion, however, that these laws 
were nothing niore than a Hew edition of Alfred^s 
dome-bboky with such additions and iinprovements as 
the experience bi a century and a half had suggested. 

With this recital of historical facts we are ready 
to consider again, Blackstone's statement that the 
laws 'collected by Alfred and promulgated anew 'by 
Edward the CJonfessor, with dome additions, are what 
gave rise to ihe maxims and cWtoms, des^n^ted in 
his time (1^65) as the "common law." 

This brings us dbwn to 1066— to the conquest ' of 
the Normans, in the annals of history; and to com- 
plete th6 picture of Blackstone,^-that the Saxon 
Laii^s under Alfried and Edward the Confessor--^ 
formed the basis of the Commdn law of later centuries, 
it will be necessary to investigate the changes wrought 
by the Norman Sovereigns who reigned from 1067^ 
1154, when the throne returned to Saxon blood in 
the person of Henry II who was a descendent of Al- 
fred the Great, and hence was hailed with delight by 
native Englishmen. Or rather, the laws must be 
traced to the reign of Edward I, whose reign began 
in 1272 and continued until 1307 — ^which marked the 
modem era in the history of the "Conunon Law," 
which will be considered more in detail later. 

These are the outlines of the history of the law 
until we come to the reign of Edward I, but to know 
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idiat the Law was when Edward undertook hia le- 
f orma^ we muat know what were the subetanoe and 
eontents of the dame-book of Alfred the Great, and 
of the laws lasued by Edward the Confessor, and 
then note the changiea wrougjit by the Norman juria- 
prudence. 

We may oondder Saxon Laws of all periods, that 

which prevailed during Saxon rule, and that 

ii£7?tt* which survived the Ncnrmana The custom 

t3&u ^ ^^ enactment and promulgation of laws 
of the nature of statutes by the TSing, hefgut 
with Alfred in 871-901, and continued for about a 
centuiy and a half, each successive rul» during that 
period ccmtinuing the work« The custom of enacting 
territorial statutes originated with the Elngs €i 
Italy, although it is claimed that the Saxon and Dan- 
ish rulers learned to l^islate not outside Eki^and. 
(PoUock & Maitland, History of Law, 20-1.) 

Historians note the fact that it is diflScult to obtain 
information about Anglo-Saxon laws and customs, 
because written laws were written for present use, 
and not for the purpose of enlightening future histor- 
ians. Many of the points or features which the his- 
torical inquirer may desire to know must be reasoned 
out and assumed from those established facts wfaksfa 
seem strange and unnatural to us. 

The scope of the Saxon Domesday Book which 
was first prcmiulgated by Alfred from which is to be 
gathered information of the early Saxon laws prior 
to the eleventh century, and whidb Blacksfcone said 
furnished the basis of the later common law^ covend 
the fdlowing subjects: — 

1. The condition of persons. 2. The establish- 
ment of Courts, and the process ai justice. 3. Brea- 
ches of the peace, wrongs and offenses. 4. The law 
of property. 
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Getting our information second hand, not having 
the opportunity of looking upon the pages of the 
domes-day book, (perhaps we would not imderstand 
it if we couldy) drawing upcm our imagination some, 
the queiy comes to mind whether the Saxon Kingp 
caught the inspiration of a code from Rome. But 
learned l^al historians of English law note the fact 
that the Danish King Canute, son of the Danish invader^ 
who closed the list of capitularies, visited Rome and 
saw an Emperor crowned, followed only the example 
of Alfred the Great. (Pollock & Maitland History of 
Law, 20.) 

We shall not go much into detail as to the pro* 
visions of the laws touching the three classes of sub- 
jects which the laws of Alfred and Edward covered. 

Under the head of Condition of Persons, there is to 
be found, as in early Roman law, the free man and the 
slave. And there were ranks and degrees among 
the freemen, some being lords and others followers. 
It also deals with the family. 

From what may be gathered from the laws, under 
this head, the customs do not resemble those of the 
later common law. 

The surroundings of the courts of justice were crude 
and inadequate, direct evidence as to which appears to 
be wanting. From what can be gathered it is safe 
to say that there is little likeness to the courts ad- 
ministering the common law ol the fourteenth cen- 
tury. It was not until after the Norman conquests 
that the Kings' Courts of Justice became organized 
and regular, (/d., 41.) 

Laws were f oimd in the dooms pimishing various 
crimes, providing for compensation for injuries to the 
person and the like. 

In the Angk)-Saxon law, the law of property de- 
pended upon cust<Mn; possessioa rather thm ownei^ 
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ship was the point to be considered in the early Saxon 
law. There was no such thing recognized as a con- 
tract. 

Blackstone sets forth several features of the Saxon 
laws, a glance at which demonstrates the correctness 
of his statement, (which was the purpose of mention- 
ing the subjects of some of the laws,) that they were 
the rise of the unwritten laws known by the name of 
the common law. They are: (1) The constitution 
of parliaments; (2) Election of magistrates by the 
people; (3) Descent of the Crown; (4) Paucity of 
capital punishments; (5) Customs as to miUtary cus- 
toms in proportion to every man's land; (6) For- 
feiture of estates for treason; (7) Descent of lands to 
all males equally without any right of primogeniture; 
(8) The courts of justice consisted principally of the 
county courts, and in cases of weight and nicety the 
King's court; (9) Trials by ordealy by vxiger of law, and 
frequently by jury. (4 Blackstone's Com. 413, 414.) 

This completes the enumeration of the Saxon laws, 
a comparison of which, with those after Edward I, 
no doubt shows that many of these matters were 
taken up by the Courts and Parliament and adopted 
as law. 

So far, let it be noted that we hear nothing about 
courts following precedents. 

Under the Norman reign, from 1066 to 1154, came 
a separation of the ecclesiastical courts from the civil, 
a narrowing of the remedial influence of the coimty 
courts, and an extension of the jurisdiction of the 
King's courts, and the creation of the aula regis. The 
most important and far reaching change was in the 
introduction of the fiction of feudal tenure, which so 
long climg to English law. 

The Norman reign cast a cloud upon the laws in 
many respects, and repeated efforts were made by 
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statute to restore the law — the common law as Black- 
stone puts it — to its former simplicity and vigour. 

The first move in this direction was made by Henry 
the First, (1100-1135) by restoring the laws of King 
Edward the Confessor. A Code of laws bearing his 
name, containing partly those of Edward, but with 
great additions and alterations, was issued during 
his reign. This monarch changed some of the Nor- 
man laws, notably, the laws of descent, providing 
that only the principal estate should go to the oldest 
son, the remaining portion, if any there were, to go 
equally to the rest of the heirs. He also re-united 
the civil and ecclesiastical courts. The changes made 
by this ruler were not lasting, extending no farther 
practically than his own reign. (Hammond's Black- 
stone, pp. 535-6, vol. 4.) 

In 1135 Stephen, the last of the Norman rulers, came 

cobwi to the throne. He ruled imtil 1154. 
»««2m{«*» At this period came the contest between 
BHguiiuBtB adherents of the Roman system and the 
native Englishmen who opposed its introduction. 

One of the chief differences between Roman law 
and English law as afterwards developed, were their 
methods, their processes, and their ^'tools.^' Eng- 
lish adherents could not boast of a science, perfect in 
all its parts, imtil their system had been built. They 
did not wish to take a ready made one, but wanted 
to construct one themselves upon their own plans. 
They desired to be free to draw from the Roman law 
what was useful to their purposes. 

If they had adopted the civil law in the first in- 
stance, it would have been ''Roman conceptions, 
Roman classification; and the Roman imderstanding 
of legal reason and authority would have dominated 
men's minds without a rival.'' 

Professor Pollock shows appreciation of the great 
8 



114 COMPARATIVE JURISPRUDENCE. 

advantages of comparative jurisprud^Dioe, in tiie 
failure to adopt the Roman law, in the following: 

'^It is hardly too much to say that the possibility 
of comparative jurisprudence would have been in 
extreme danger; for, broadly speaking, whatever is 
not of England in the forms of modem jmispnidenoe, 
is of Rome or of Roman method." (Oxford Lectures 
1890, Lecture II p. 46. See Dillon's Laws and Juris- 
prudence, 24, 25.) 

At this period there was a revival in the study of 
the Roman law, due as Blackstone relates to an acci* 
dent in discovering a copy of Justinian's Pandects 
in the middle of the twelfth centiuy (about the end 
of Stephen's reign, 1154) at Amalfi. (1 Bl. Intro, 
p. 18.) 

This story is absolutely disproved by historians. 
(1 Pollock & Maitland, p. 96: Hammond's Notes to 
Blackstone's C!om. p. 43 v. 1.) 

The time had come when there was a general feel- 
ing of the need of a better system of law. And again 
the "coDMnon law" of England, not being in writing, 
being handed down by tradition, use and experi^iee did 
not appeal to the foreign clergy who were theti assum- 
ing important functions in the administration of ibe 
laws. 

The struggle in this matter was chiefly between the 
bishops and clergy, and the nobility and lait}% ihe 
latter being strongly conmfiitted to the common law 
of the Islands. These Englishmen desired to make 
their own legal history, and to construct their own 
legal system. Hence at every stage the introduc- 
tioft of the doctrines, modes and principles of the 
Roman law was met by the stubborn resistance on 
the part of courts and Parliament. 

It may readily be conceded that the efforts to trans- 
plant Roman ideas served as a strong incentive to 
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improve the laws of England. Up to this time they 
had been dealing with their own traditions and cus- 
toms, and had not been able to indulge in that most 
useful process in making law, viz., — comparative juris- 
prudence. Their method of law making continued its 
operation with more or less influences and absorptions 
from Hie revival of the Roman law (in about 1150), 
until the law took definite shape and etystem under 
Edward the First (who reigned 1272-1307), which will 
be <lirectly considered. It is no doubt now generally 
conceded among historians that the revival of the 
stndy of the Roman law at this period was due to the 
then universal desire for a more extensive and refined 
syebem of jurisprud^ice than had existed up to that 
time. 

The Kin^s of England had up to this period been 
issuing books of laws, but nothing of any kiod in aay 
country had appeared equal to the Roman law. Writ- 
es differ in their opinions as to the regard or disre- 
gard of Englishmen as well as of other Nations for the 
Romaa law. So far as relates to form it may have 
been regarded as ^'ihe best written syst^n then ex- 
tant.'^ In Spain and Germany it was even more 
bitterly resisted than in England, though obtaining 
supremacy there ultimately. When it was sought to 
intneduee Ronum doctrines into English law by meaias 
of some statute it was met by the most bitter (^po- 
sition. This is illustrated by the controversy over the 
effort of the prelates to procure an act to declare all 
badtards legitimate in case the parents intermarried 
at any time afterwards. The iK)bility would not 
agree to change the laws of England which had hither- 
to been used and ai^roved. And on another ooca- 
sioa the nobility declared that the realm of Eqglaad 
had never been, nor ever would be ruled or governed 
by the civil law. (1 Blackstone, Introd, 19.) 
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The struggle was uneven between clergy and nobil- 
ity because of the lack of familiarity with the laws of 
England, the common law not being taught in any 
part of the kingdom. The law promulgated by King 
John (reigning 1199-1216) and King Henry the Third, 
(reigning 1216-1272) that the courts of conmion pleas 
should be stationary at Westminster, was one of the 
most potent steps towards the unification of the com- 
mon law and the consequent overthrow of the Roman 
law. The study of law as a science then began under 
the direction of a society formed for that purpose 
which piux^hased the buildings near Westminster Hall, 
and which afterwards became the Inns of Court. 

But the work of Romanists went on, and the com- 
parative processes in the hands of common law ad- 
herents were still used until the final victory under 
Edward the First. 

Before coming to this final period in the construc- 
tion of the common law, some additional points as to 
the influences of the Roman system are necessary. 
As a separate topic wiU be considered the Canon law. 
There it will be seen that in spite of the resistance to 
the civil law, English tolerance of ecclesiastical admin- 
istration of Canon law unconsciously resulted in great 
inroads in the common law by Roman methods. 
Canon law was entirely Roman, in form, language, 
spirit and doctrine. 

The claim is frequently made that Bracton Roman- 
ized English law. So strong was the feeling of preju- 
dice of some of the later judges against him on this 
accoimt that they flatly disavowed him as an author- 
ity. 

It is self-evident that Bracton did Romanize Eng- 
lish law to some extent, as did also Glanville, and 
other writers of earlier periods. But opinions of emi- 
nent authority minimize the effects of Roman law 
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upon the common law, aa well as the tendency of 
Bracton towards Roman. 

For instance, Biener states: ''In my opinicHi that 
view of the position of the Roman law with respect to 
the English which makes the former a part of the 
common law is exaggerated. Glanville and Bracton 
have indeed sometimes Romanized: Bracton some- 
times has carried his borrowings from Roman law too 
far, in taking matter which is not consistent with 
English law. ... But it is susceptible of proof, 
that since the beginning erf the foiuteenth century, 
the English law has successfully resisted the intru- 
sion of the Roman.^' (Biener, ''English Law and Its 
Codification '^ Vol. 2, English Jury, pp. 263-281; this 
taken from Hanmaond's Notes to Blackstone Vol. 1, 
p. 45.) 

And again — ^Pollock & Maitland say: "As to Ro- 
man law, it led to nothing. For a while in their en- 
thusiasm men might be content to study for its own 
sake this record of human wisdom, of almost superhu- 
man wisdom, so it must have seemed to them. But 
it soon became plain that in England there woiild be 
no court administering Roman law, unless it were the 
court of a learned imiversity." (Pollock & Maitland, 
History of Law, p. 127.) 

The Roman law served its purpose so far as it relates 
to the conunon law; it aided in its development, and 
it occupies a conspicuous place in the minds of men as 
matter of history and scholarship. "In England it has 
already done a great work, and almost all the work 
that it will ever do.'' (P. & M. History of Law, 225.) 
There are many useful lessons to be learned in its 
study. 

Some Englishmen are of the opinion, contrary to 
that of Blackstone, that the efforts of the popish 
clergy benefited rather than did violence to the 
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eoimxK>n law. It is said: "It is by our 'p<^idi clergy- 
man' that our English common law is ccmverted from 
a rude mass of customs into an articulate system; and 
when the 'popish clergymen' yielding at length to the 
pope's conunands no longer sit as the principal jus- 
tices of the king's court, the creative age of our 
medieval law is over." (1 Pollock & Maitland, His- 
tory of Law, 133, p. 112, old ed. where it reads "^ 
golden age of the conmion law is over.") 

A learned American writer makes strong acknowl- 
edgement of the indebtedness of the conunon law to 
the Homan law, and the influence of the clergy, observ- 
ing that the clei^ possessed all the learning 61 the 
times, that they were students of the Roman law; 
that the earliest justices of the comnwn-law courts, 
as well as the chancellors, were generally taken fix>m 
the higher orders of ecclesiastics, that they naturaUy 
had recotmse to the code with which they were fa- 
miliar, borrowed many dT its doctrines, and adopted 
them as the ground of their judgments. (1 Pomeroy's 
Equity Jurisprudence, 14.) 
The' diak of history point to the reign of Edward 
Mwwii *^^ -l^^* when the Law of England took 
slfom permanent form. He reigned from 1272-^ 
*' 1307. It was at this period that the coni*' 
mon law as developed in later ages had its inception. 

Blackstone has said that the Code of Alfred and 
Edward the Confessor formed the original of the com- 
mon law. Considering the great lapse of time between 
these Codes and the coDMnencement of the year books, 
it is reasonable to suppose that many of the customs 
of former times had become stale and unsuitable at 
the beginning of the thirteenth century. 

The time had now come when a defibiite system of 
law was to be formulated. The contest between 
Roman law adherents and native Englishmen was 
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now on. The Anglo-Saxon had far less knowledge of 
law than had the Romanist. Just at this time Roman 
law was receiving much attention in Continental 
Europe as well as in Britain. ^*The professors of 
Roman law were the only lawyers in Europe who had 
any scientific equipment; and the name of the Roman 
Empire was still a great power upon men's minds. 
It must have been tempting for an English King 
(Edward I) who perhaps could hardly speak English, 
and who it is certain habitually did not, to seek his 
inspiration from the rising scholarship of Italian law- 
yers, rather than from the still rude traditions of the 
Germanic institutions which he found in England. . . . 
It might well have seemed to Edward I to be both 
a politic and enlightened course to adopt wholly or to 
some considerable extent the methods of Roman law.'' 

(Address of Sir F. Pollock, at Cincinnati Law 
School, 1903.) 

The lessons to be drawn from English tradition 
pointed rather in the direction of a Code. The courts 
had not been systematized, and there was no system 
of reported decisions. Here was a System, ready 
made, Justinian's Code, the Pandects and the In- 
stitutes which might readily be followed, and strong 
influences were brought to bear in this direction. 

But England was not to become, like the Conti- 
nental CJountries, a "coimtry of the written law." 
Historians claim that the substance of English law 
was as modem and enlightened as was that of the 
system with which it could be compared. (Pollock & 
Maitland History of Law, 224.) 

This would seem to be sound, when the age of the 
body of the Roman law at its revival is to be consid- 
ered. Even the Code of Alfred, the Domesday- 
book, which was a sort of a code, was obsolete at the 
b^^inning of the thirteenth century. 
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What English law needed at this time was. system 
and proper methods. Their law had previously been 
rather of a Code form, which they no doubt perceived 
soon wore out, so that there was nothing to be gained 
by resort to Justinian's Code and Pandects which 
were much more ancient than their own Domesday 
book. 

System and Method being what they wanted, the 
fathers of the Common law in the thirteenth century 
adopted their own, reserving the right to draw what 
was useful from the other, system. 

They perfected Pariiament and classified and system- 
atized their courts in such a way as to insure liberty 
and imiformity of decision. 

Their law was to be both statutory and in the form 
of decisions. The fundamental features of the law 
were to be embodied in statutory form, placed beyond 
attack of either monarch or parliament, while the 
great body of rights was to be committed to the com- 
mon law, as found in the decisions of the courts. 

There was to be found in the reign of Edward the 
First a large body of enacted law, viz.: The Great 
Charter, the Provisions of Merton, issued by the King 
with the consent of the prelates and nobles in 1236; 
and Marlborough issued in 1267 (statutes 1, 19) and 
the minor ordinances. (1 P. & M. Hist, of Law, 158.) 

And from thenceforward statutory law gradually 
expanded and broadened, sometimes encroaching upon 
and modifying the common law. 

The chief things which Edward the First accom- 
plished which were the causes leading up to the estab- 
lishment of the common law, were these: — 

He prescribed the limits of the courts, the King's 
Bench, common pleas, and exchequer, so that they 
would not interfere with each other's proper business. 
He settled the boimdaries of the inferior courts in 
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counties^ confining them to causes of no great amoimt. 
He guarded the common justice of the Kingdom from 
abuseS; by giving up the royal prerogative of send- 
ing mandates to interfere in private causes. He 
first established a repository for the public records of 
the kingdom. 

Adopting Blackstone's language : "The very scheme 
and model of the administration of common justice 
between party and party, was entirely settled by this 
king; and has continued nearly the same, in all suc- 
ceeding ages, to this day. . . . The forms of writs, 
by which actions are commenced, were perfected in 
his reign, and established as models, for posterity." 
(4 Blackstone 427.) 

He limited and established the bounds of ecclesias- 
tical jurisdiction. 

The work of King Edward in the adjustment of the 
courts and their jurisdiction, and the provision for 
the records, is what gave birth to Uniformity of deci- 
sion, making the law of one court, the King's Bench, 
the conmion law. 

There was created a court of appeal whose decisions 
were binding upon all courts of inferior jurisdiction as 
well as upon itself. 

This element of xmiformity of judicial precedents 
is beUeved by some to be the chief mark of law as a 
science. It may be one characteristic, but the cause 
of xmiformity is of greater importance. 

The provision of Edward I for the keeping of the 
records of courts necessarily gave rise to a system of 
reporting decisions, and a "system of reports follows 
as an indispensable auxiliary'' to the xmiformity of 
judicial precedent. 

In Kent's Commentaries it is stated that: 

"The oldest reports extant on the English law are 
the Year Books, which consist of eleven parts or vol- 
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uineS; written in law French, and extend from the 
beginning ol the reign of Edward II (1307) to the 
latter end of Heniy VIII, (1509). . . . There are a 
few broken cases, which may be gleaned from the old 
abridgements, and particularly from Fitzherbert, 
which go back to the reign of Henry III (1216-1272). 
The year books were first printed in the reign of James I 
(160^1625) and were again printed by subscription 
in 1679." ... "So great have been the changes 
. . . that the mass of curious learning and technical 
questions contained in the year books have sunk into 
oblivion; and it will be no cause of regret if that learn- 
ing be destined never to be reclaimed. The Year 
Books have now become nearly obsolete, and they 
are valuable only to the antiquary and historian, as a 
faithful portrait of ancient customs and manners." 
(1 Kent's Com. 481.) 

Printed cities of Year Books in five volimies, cov- 
ering the Reign of Edward I, 1292-1307, and from 
1307-1422, in seven volumes are found in our libraries 
of the present day. 

The Year Books were prepared by reporters r^u- 
larly appointed for that purpose. But from the year 
1307-1765 there were no oflficial reporters, the woric 
being carried on by private enterprise. Thus origi- 
nated the custom of designating reports by the name 
of the reporters. 

There is no particular interest in a consideration of 

iMBgmMs^ *^ language of the law farther back than 
•fftk^Lvw. ^henthe Common Law began to develop by 
means oi Case Law, and by adherence to precedents 
foimd in reports. It is doubtful whether many stop 
to consider why it has been so frequently said that the 
study of Latin is so essential for lawyers. 

It may be that it has been so many years since the 
common law was expressed in any other than the 
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En^fa language that a history of the language o( the 
law may not awaken mueh interest. 

The fact must not be overlooked that the lan- 
guages of the people of the British Islands left their 
impxessiim upon the laws of England, beeause the 
habits and customs of the races which inhabited Brit- 
ain foimd expression in the different languages. . 

Three or four centuries away we cannot appreciate 
the difficulties surrounding the adjustment of the 
law language. No doubt each race stood for its own 
language. Lord Bacon it was, who said that the Law 
<rf England was as varied as the language of its people. 

Americans can at the present time see an examine 
d the difficulty involved in adjusting the language 
of the law, in the work of inaugurating r^orms in 
the laws of our ward, — ^The Philippines. Ameri- 
cans are endeavoring to equip the people of these 
islands for self -government at some future day, and 
are introducing American ideas into the laws of the 
Archipelago. They did not disturb the substantive 
law already in vc^ue there, but they did improve 
the adjective law. Closely associated with the latter 
bconch oi the law is the language in which it will be 
exi»essed. It was deemed imwise to introduce the 
English language, because it would thus render more 
difficult the task of bringing about the desired im- 
provements, and retard the progress of the work ot 
educating and equipping the natives for self-govem- 
Btent. They did not disturb the language of the law 
which IS Spanish. 

Law language in England fluctuated between Latin 
and French. Saxon law was in Latin. Under Norman 
fttle it was French. 

When Edward the Third rescued the crown from the 
French, in the sixth year of his reign (1333) a^ stat- 
ute was enacted requiring that the English language 
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was to be used in court, but that the records were to 
be made in Latin, which continued in use for foiu* 
centuries thereafter. (3 Bl. Com. 318-19). The rea- 
son assigned for this change was, that by selecting a 
dead language in which to preserve their records, it 
would give them permanency and durability. As 
Blaokstone observed: "The truth is, what is gener- 
ally denominated law Latin is in reality a mere techni- 
cal language, calculated for eternal duration, and essy 
to be apprehended, both in present and future times; 
and on those accoimte best suited to preserve l^ose 
memorials which are intended for perpetual rules of 
action." (3 Bl. Com. 320.) 

In the reign of Croinwell the language of the records 
was changed to English (164&-1660) and again in the 
reign of Charles II (1660-1685) it was changed back 
to Latin. And finally in 1730 by statute it was 
changed back to English. 

The reason furnished for this final change was that 
the common people, those not familiar with the L&tin 
might read and understand the coiut language. 

This change caused some confusion because of the 
radical difference in the languages, it being quite 
impossible to find apt language in English by which to 
express certain technical terms. Consequently a stat- 
ute was passed allowing technical words to continue 
in the Latin language. 

The language of the Year Books and of the other 
reports until the seventeenth centiuy was French. 
Between 1688 to Blackstone's time it was provided 
that all legal proceedings should be translated into the 
English language. 

The chief characteristic of the common law syistem 

p'ASidelt. is its regard for judicial precedent. It stands 

alone in this respect. In other Continental countries 

judicial precedent is not regarded as authority in sub- 
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sequent cases, while in England the doctrine evi- 
denced by decisions of courts is binding on the par- 
ties as well as in future cases. 

This, too, is a monument to the victory of English- 
men oyer Romanists in the establishment of a law 
system in Britain. Romanists advocated the adop- 
tion of the revived Roman Law, while Englishmen 
desired to go wherever the good sense and soimd 
reason of their judges would lead them. 

In Continental Europe a judicial decision has no; 
authoritative force in any other case, whether m the^ 
same or any other court, (Dillon^s Laws & Jur. 232,) 
while in England adjudged cases have the force and 
effect of law. 

Eminent historians state that in the thirteenth cen- 
tury "a previous judgment was not then regarded as 
a binding authority." (Pollock & Mait. History of 
Law 177, 183.) 

A more detailed account of this will be given in. a 
later discussion of the forms or divisions of law. 

At another more appropriate place in the consider- 

cMom- ation of the Sources of Law, we ^all take 
£!Lyi!SiMd ^P ^^^ analyze "Customs" as data of law, 
M?£l^e considering Blackstone's views as well as 

^wf* those of other writers in respect thereto. 

Customary law has been a famiUar term in law 
throughout :all ages and in all countries. It has been 
an ever present term since the Roman times; whether 
it has always been properly perceived is another mat- 
ter. There has been much discussion concerning it 
since Blackstone expressed his views upon the sub- 
ject. His notions of Customs and their essentials 
may seem crude after the development of scientific 
case law, but such was the beginning of the conmion 
law. The science of the law, in all its force, had not 
then been opened up to Englishmen, as it had ap- 
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peared to the Romans who were older and who had 
in their time followed customs, building their system 
of law, its elements, its fundamentals, in this way, 
step by stqp. 

Custom as a source of law has always occupied a 
conspicuous [dace. Justinian regarded it as jus non 
scripia. Hale took the same view, and Blackstone 
followed, regarding customs which had been used 
immemorially as positive law, the decisions based 
tiiereoa being considered as merely expounding and 
declaring them. 

A full understanding and knowledge of the histoiy 

and development of the Common Law can- 

** ''' not be had and obtained without givix]^ 

some attention to the history of the Canon Law^ as 

well as to the reception and study of Bomian Law in 

En^and. 

The influence of the English Canon Law in the for- 
mation of the common law was of a potential (diaracter. 
The two systems, walked side by side, at limes operat- 
ing hamKmiously, while at other tinies a fierce war 
was waged. It was the desire of the Roman Church 
that the civil law should be subordinated to that of 
liie chmxh. 

The ecclesiastical theory was that by divine inde- 
feasible ri^t the pope and all of his inferior tribunals 
had sole and exclusive jurisdiction over all ecclesias- 
tical persons and of all ecclesiastical causes. 

This was an established maxim of the Canon Iiaw 
but did not receive any support in England until the 
reign of William the Conqueror (1066-1087) when he 
was prevailed upon by the papal cleigy to establish 
a separate Ecclesiastical Court. Blackstone states 
that subsequent monarchs brought spiritual and 
civil courts into imion again, but Professor Ham- 
mond contends that the jiuisdiction of the courts 
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Ckristisjx over the testamentary and matrimonial 
cases ctf laymen lasted from the time of the conqueror 
to the nineteenth century. That the return of these 
matters to the lay courts and Common Law is one of 
the several reforms for which the mother country is 
indebted to her eldest daughter. (Hammond^s Notes 
to Blackstone, V. 3. p. 97.) 

It was at this period, about 1154, as has been pre- 
viously noted (antCy 115-16) that the contest between 
the Roman and the common law began. At this 
time many were giving their attention to the study of 
the revived and resurrected Roman law, which was 
regarded by some as living law. Historians say: 

''Of all the centuries the twelfth is the most legal 
In no other age, since the classical days of Roman 
Law, has so large a part of the sum total of intdUectual 
endeavor be^i devoted to jurisprudence." (1 Pollock 
& Maitland, History of Law, 111.) 

They tell us of the flocking of students from all 
western Em-ope to study this system at Bologna, 
the oldest school of law. 

But the papal clergy were now rapidly developing 
a system of law for their own purposes. The pope 
was desirous of drawing within his jurisdiction many 
matters claimed to be spiritual. The Church claim- 
ing universal preeminence and authority, established 
a court of last resort — the Roman cima — ^and was 
developing a conmion law of its own. The pope was 
the supreme authority. He desi^tiated the English 
prelates who should try the cases, and completely 
controlled their every action. 

The canon law was constructed in a manner similar 
to the conmoLon law. The decretals of the prelates 
res^nble the cases decided by the courts. ''Many of 
the decretals are miandates issued to these judges 
delegate, mandates which deal with particular cases. 
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Others are answers to qtiestions of law addressed to 
the pope by English or other mandates.'^ (P. & M. 
History of Law, 115.) 

The Decretum, first prepared by a monk at Bologna, 
became the authoritative text book among the canon- 
ists, and became the basis of the later English canon 
law. There were a number of publications of decre- 
tals, imtil finally in 1234 there was a complete collec- 
tion to that date which assumed the form of a statute 
book, and consisted of five books. Other subsequent 
collections and additions were made until in 1500 
the Corpus Juris Cananici was completed by still 
another collection, but without authority, which was 
in the closing days of the system. (P. & M. History 
of Law 114.) 

The habit of patterning after others was observed 
by the canonists so that the maxims and principles, 
forms and language of the civil law foimd their way 
into canon law. 

The contest between the Canonists and the Govern- 
ment as to the rights of the ecclesiastics to hear and 
determine matters deemed of spiritual concern, was 
the source of constant annoyance from the first half 
of the twelfth centiuy. The interests of the church- 
men were not intrusted to the clergy alone, but were 
placed in the hands of skilled lawyers. 

The famous dispute between Henry II and Beckett 
over the rights of the church resulted in much good, 
furnishing the basis for the anti-papal statutes which 
came later. (Pollock & Maitland, History of 
Law, 126.) 

The church claimed exclusive cognizance (1) of 
all affairs of ecclesiastical economy; (2) of the whole 
law of ecclesiastical status; (3) of the decision of all 
causes concerning lands given to the church; (4) of 
the exaction of spiritual dues, tithes, mortuaries, 
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pensions; (5) of jurisdiction over marriage, divorce, 
legitimacy. It claimed that the last will and testa- 
ment was so closely connected with the last con- 
fession, it consequently was the right of the Ecclesi- 
astical courts to (a) pronounce upon the vaUdity of 
Wills, (6) to interpret them, (c) to direct and control 
the acts of the Executor. 

They even attempted to invade the region of con- 
traict upon the theory that one who makes oath, or a 
pledge of faith, pawns his Christianity, puts his hopes 
oi salvation in the hand of another. (1 Pollock & 
Maitland, History of Law, 125 et seq.) 

Not all of these claims were allowed, it all depending 
upon the act of the sovereign, some rulers yielding to 
the Prelates certain jurisdiction, others refusing their 
demands. 

The courts would not permit the Ecclesiastics to de- 
termine questions of inheritance of land, but did per- 
mit them to exercise jurisdiction in Probate of WiUs. 
The Prerogative Coiu-t was established for the trial 
of all testamentary causes. ^^And all causes relating 
to wills, administrations, or legacies of such persons 
are originally cognizable herein, before a judge ap- 
pointed by the archbishop, called the judge of the 
prerogative coiut; from which an appeal Ues by stat- 
ute to the king in chancery, instead of to the Pope 
as formerly.'' (3 Blackstone Com. 65.) 

It is said that: ^^Blackstone's picture of a nation 
divided into two parties 'the bishops and the clergy ' 
on the one side contending for their foreign jurispru- 
dence, 'the nobility and the laity' on the other side 
adhering 'with equal pertinacity to the old common 
law' is not true. It is by 'popish clerg3rmen' that 
our English Common Law is converted from a rude 
mass of customs into an articulate system, and when 
9 
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the popish clergy yielding at length to the Pope's 
commands, no longer sit as the principal justices of 
the King's Court, the creative period of our medieval 
law is over/' (Pollock & Maitland, History of Law, 
133.) 

Be this praise deserved or not never were more 
selfish purposes displayed, or such a travesty upon 
religion, as the acts of the clergy in connection with 
the settlements of the estates of testates. They 
preached that it was a sin to die without a will, and 
by the influence of the doctrine that the last will was 
connected with the confession, the clergy could par- 
ticipate to the advantage of the church in the settle- 
ment of deceased persons' affairs. They made them- 
selves doubly secure by demanding the right of in- 
terpretation of wills, and to exercise jurisdiction 
over all gifts to the church. 

Among the reforms of Edward I were limitations 
upon ecclesiastical courts which mortally offended 
the Pope and Clergy. 

The statutes of prcsmunire requiring all persons 
who procure from Rome any translations, processes, 
excommunications, bulls, instruments, or other things 
which touch the king, against him, his crown, and 
realm, shall be put out of the King's protection, 
their lands forfeited, and their bodies attached to 
answer the King (4 Bl. Com. 113; 16 Ric. II, c. 5), 
forcibly recall to our minds the great outrages perpe- 
trated under papal direction and authority under the 
cloak of religion, all leading to the acquirement of 
wealth and power. 

Ecclesiastical or Canon Law has been considered 
inapplicable in this country, and therefore was not 
regarded as part of the Common Law adopted here. 
(Jones V. Jones, 90 Him., 414; Burtes v. Burtes, Hopk., 
chapter 557.) 
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We have finished tracing some of the outlines of 
ftaaiPf^ the Law of England, and come now to the 

g;^ final product,— The Common Law System. 
^^' What is the Common Law? 

It is a system of both Elementary and General 
principles, of general juridical truths and doctrines, 
capable of being variously applied and expanded ac- 
cording to the exigencies of the occasion and the 
demands of advanced civilization; which may be 
adapted to the gradual changes of trade and com- 
merce and the mechanic arts, and the exigencies and 
usages of the country. (Pierce v. Swan Point Ceme- 
tery, 10 R. I. 227; 14 Am. Rep. 667.) 

It develops new principles and extends old ones 
by analogy and interpretation. 

It is a body of ideas, of modes, a way of doing 
things. 

One thoroughly acquainted with the system and 
well versed in its precepts, may gather its truths, its 
principles, its rules, its doctrines, from all available 
soim^es, mould them into shape, for use in solving 
problems newly arising. 

The modem conception of the Conmion Law is that 
it is a body of principles general in their application, 
which are extracted from the cases, and which illus- 
trate the same, and constitute evidence of what the 
rule of law is when desired in the solution of other 
cases. 

If this be the proper view to be taken of our law, 
there is a substratum of ideas and principles which 
must be mined, polished and put into shape in order 
to display "Our System of Law." This process of 
discovering the basis of rules and doctrines, setting 
them forth in logical order in such a manner as to 
display the entire portion of law, or separate branches 
thereof in their entirety, discloses the Science or Phil- 
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osophy ci the Law, and with equal reason, we may 
flay, its Art. 

An account of the Common Law would hardly seem 

w<rtBte«tor complete without some attention to the 
i4^(itS^of building in which the sytst&m had been 
*■"**" formulated and housed. The name West- 
minster HaU is as familiar as the name of the system. 

It appears to be historically settled that this place 
though not the same building, was first applied to legal 
uses by William Rufus when that monarch held his 
court there for the first time in 1099. (Dillon's Laws 
A Jiff. 3; Foss Judges of England, vol. 1.) 

By virtue of the clause in the Magna Charta, Jime 
15th, 1215, it was ordained "that the Court of Common 
Pleas should not follow the Court (the King) but be 
held in some certain place.'' And the place se- 
lected was Westminster Hall which had long been a 
part of the King's palace at Westminster. Many 
reverential expressions, have been offered in respect 
to the venerable hall, the place where so many 
gmat events in the juridical history of En^Umd have 
occurred. 

The original building was destroyed by fire, but 
was reconstructed, being completed in the year 1399, 
and was used for legal purposes until the construc- 
tion of the new judiciary building, designated as the 
Royal Courts of Justice. The latter building was 
completed in 1882, and was located in the nei^bc^- 
hood of the Inns of Court. 

"But," as observed by a writer, "Westminster 
Hall, notwithstanding such removal, will remain in 
the lawyer's memory as the Mecca of English law and 
justice. Its antiquity, the great events of which it 
has been the theatre, above all, the objects to which 
for so many ages it has been devoted, and the spl^i- 
did and enduring results which have been attained 
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in the establishment and development of the s}rstem 
of English law and English legal institutions, combine 
to make it to all men one of the most interesting of 
monuments, and to the lawyer a monimient abso- 
lutely unique, which he may be pardoned for regard- 
ing with affectionate veneration.'' (Dillon's Laws & 
Jur. 113.) 

The matter of chief historic interest in connection 
with the old structure, is that it is the place where 
the C!ommon Law system had its origin. 



IX. 

COMPARATIVE JURISPRUDENCE. 

(Continued.) 

THE AMERICAN SYSTEM. 

The Common Law, with its Parliamentary modifi- 
cations, either by general acquiescence or statutory 
enactment, became the basis of American Laws and 
Jurisprudence. Some there perhaps may be, who 
will say, that "American Jurisprudence^' is improper, 
because in all English speaking nations there is but 
one jurisprudence, which rests upon the Conmion Law. 
Be that as it may "Our Law'' has its history which is 
interwoven with the History of our Government, its 
people and the topography of the coimtry. Those 
states which adopted the Common Law by some general 
statute were less fortunate than those which left it 
optional with the courts to follow or not its doctrines. 
Consequently frequent instances of the adoption of 
the Historical and Comparative methods are found. 

The radical reforms in methods of Government 
necessarily introduced new methods and moulds for 
making law. The situation of our people, the vast 
extent of the country and its resources rendered inno- 
vations and extensions in the law necessary. Much 
of American law in its twentieth century dress, would 
little resemble English law in its sixteenth, seven- 
teenth or eighteenth centiuy garb. 
134 
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Constitutional notions of England little resemble 
Constitutional law of America. Blackstone's claims 
that the courts of England could disregard or nullify 
acts of Parliament which were not good law, is idle 
speculation, as compared with the power of our courts 
to declare laws imconstitutional. This is considered 
further elsewhere. 

Legislative power has been frequently exercised to 
bring about needed reforms in law and to correct 
serious defects in the Common Law. What there is 
of the Common Law, and of Common Law methods, 
would hardly look natural in the mirror of English 
seventeenth or eighteenth century law. 

Our colonists knew no other law than the system 

oosBOB prevailing in the mother coimtry. They 
tttteLof lived in its midst, inhaled it at every breath, 
^~ imbibed it at every pore. They could not 
learn another system without learning another lan- 
guage. (1 Kent's Conmientaries, 343.) 

The Congress of the united colonies, in 1774, claimed 
it as a branch of those '^ indubitable rights and Uber- 
ties to which the respective colonies are entitled.'' Id. 

The Supreme Coiul; of the United States declared 
that the practice in the United States Courts was to 
be "according to the principles of coDMnon law and 
equity, as distinguished and defined in that coimtry 
from which we derived our knowledge of those prin- 
ciples." {Id. 342.) 

Chancellor Kent says: "In this view of the sub- 
ject, the common law may be cultivated as part of the 
jurisprudence of the United States. In its improved 
condition in England, and especially in its improved 
and varied condition in this coimtry, under the be- 
nign influence of an expanded commerce, of en- 
lightened justice, of republican principles, and of 
soimd philosophy, the common law has become a 
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code of matured ethics and enlarged Civil wisdom, 
admirably adapted to promote and secure the freedom 
and happiness of social life. It has proved to be a 
system replete with vigorous and healthy principles, 
eminently conducive to the growth of civil liberty; 
and it is in no instance disgraced by such a slavish 
political maxim as that on which the Institutes of 
Justinian are introduced." (Id.) 

While in the strict sense, except as relates to the 
Constitution of the United States, we do not have any 
American Common Law, it must be conceded that 
there is a marked improvement in the law of this 
country over the Common law. 

It will be observed that the founders of the American 
government recognized the great advantages 
ij%?u£l ^^ education, and imposed the duty upon the 
state to make ample provision therefor. 
Education makes better citizens, renders them more 
appreciative of the relative rights of others, a quality 
in man essential to social harmony. The uneducated 
member of society is more apt to regard self interest as 
of the first necessity, whose mind is clouded with preju- 
dice and caprice, which are a great menace to the 
social welfare. It is a singular fact in history that 
during the period when the masses were not so far 
advanced in education Church and State were uni- 
ted, and law was synonymous with morality. Says 
one authority: "The separation of law and morals 
. . . made it possible to change the theories of con- 
duct without dissolving the foimdations of social 
order. . . . Where moral authority and legal author- 
ity were but slightly distinguished, any change in the 
one was sure to endanger the other. But when the 
two stood apart in men^s minds we could alter our 
theories of conduct without wrecking the whole struc- 
ture of civil society. . . . The separation of church 
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and state, in short, allowed the defenders of social 
order to range themselves on the side of moral progress." 
(Hadley Education American Citizen, 126.) 

In the earlier history of our people when the Church 
stood before the State, when the Clergy were the law- 
yers and the civil administrators, conduct of men 
was shaped through fear; when the minds of men 
were overburdened with misconceived notions of reli- 
gion and of the moral law, fostered by an imeducated 
and selfish ministry, it is not surprising that there 
was little progress in moral development. 

When men were given religious and civil freedom 
and education, then they began to see that they did 
not live for self, but that they owed duties to the 
government, society and their fellows, and that peace 
and happiness can be their lot only when they have 
done unto others as they would wish others to do 
unto them. Though in the education of the citizen 
by the state it is the policy to eliminate religious in- 
struction, still there are certain fimdamentals that 
even the state cannot rightly omit. In the language 
of a divine: ''The voice of God should be heard in 
every science and his handiwork revealed in every 
art. No one is educated whose knowledge is not 
founded upon God, permeated by His truth and 
crowned by everlasting loyalty to duty.'^ 

As education reached the higher stages of develop- 
ment, and the cruder notions of former times disap- 
peared, in the effort to discard the barriers to pro- 
gressive thought, strange and imnatm*al conceptions 
appear. The potential influence of the reUgious and 
moral sentiment upon the human conduct, though a 
product of enlightened civilization and education, 
occupies a position so foreign to and distinct from law, 
that a commingling of ideas will not facilitate an 
understanding of either the moral or legal science. 
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No education is complete unless the moral attributes 
of man are quickened, unless the mind and heart of 
man are so trained that his conscience will point out 
to him the laws of right and wrong: The education 
of the conscience is an essential part of one's general 
education. 

Inspired by a spirit of patriotism, if for no other 
ck«netoror rcasou, Americans should lay claims of su- 
a/o»^ut»r periority to its governmental and legal sys- 
syttoMt. tems. This claim, however, does not need 
rest upon such a basis, but on facts. As a nation 
we are not only leaders in the science of government 
but in a system of law as well. The human race 
throughout the world turn to this nation, as a 
country of freedom and liberty. And are we not 
taught that the proximate object of Law, of Juris- 
prudence, is liberty, which is the perfect relation be- 
tween men? In the language of another: "The 
object of jurisprudence, in so far as it is a science 
separate from the great science of himtian life, may 
be embraced in a single word — a word dear and 
venerable to us — ''Liberty." (Lorimer's Institutes of 
Law, 355.) 

So do other countries turn to us for guidance in 
the matter of reformation of the system of law. We 
not only have made Liberty and Morality the polar 
star of our constitutional government, but we have 
so entrenched all fundamental rights of persons by 
constitutional safeguards as to be beyond attack of 
courts and legislatures, and have made adequate 
provision for the happiness and welfare of the people. 
In the introduction and formulation of our law, it 
was natural to adopt that of the parent coimtry. 
But we did not deem it necessary to use it all just as 
it was, so in many instances we have made selections 
from either the Roman or Conmion law, whichever 
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best suited our purpose. If any of it were not adapted 
to our needs or conditions^ we made new moulds and 
dyes and manufactured our own law. Some there 
are who take pleasure in turning back into ancient 
history for the purpose of magnifying the beauty of 
other systems. After looking all the systems over, 
we will return to American Jurisprudence as the 
collected wisdom and reason of all others, '' com- 
bining'' as Burke said of the science, "the principles 
of eternal justice with the infinite variety of human 
concerns." 

The term "American Jurisprudence," is used; we 
may rightly lay claim to a new system, because our 
moulds are newly manufactured. 

When we reflect upon the history of the country 
during which so much of the common law was adopted, 
it becomes apparent that much of it had to be rejected 
as inconsistent with our needs. The late American 
reformer, David Dudley Field, in speaking of that 
part of the law which was of a public nature, and that 
which is private, as it existed at the time of the Revo- 
lution, said that the public law was good; but that 
which was private, that which related to land and 
private relations, was but httle advanced beyond 
the region of semi-barbarism. That most of the good 
which it had, and of which it has since accumulated, 
was the contribution of the Romans. (American Bar 
Association, 1889 Rep. p. 233.) 

An object lesson as to the relative merits of the 
Common Law and the Roman Law may now be found 
in the Philippine Islands. The work of instituting a 
new form of government and installing a system of 
Law has fallen to the lot of a few American lawyers 
who were brought up under the American system, 
schooled in the Common Law. Biased as their minds 
naturally would be in favor of this system, their 
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desire was to introduce Common Law methods. They 
found the Roman Law in full operation in the Archi- 
pelagOy and after an experience imder this system as 
well as an extensive and careful study thereof, they 
came to the conclusion that the substantive part of 
the Roman Law was superior to the Conunon Law, and 
hence concluded not to disturb it. Consequently, 
their work of reforming the law was confined to the 
reorganization of the courts and the introduction of a 
new system of procedure, patterned after that of the 
Common Law. 

This is a striking example of twentieth century 
views upon systems of Law. 

The fact has been noted that in the formulation of 

laeriem. ^^^ LsiWy our JuHsprudence — ^we drew from 
Modiflrtio... the Common Law. Why not say "Our Law" 
"Our Jurisprudence"? While it has been stated over 
and over again that America has no "Common Law" 
of its own, we have nevertheless a system of law 
peculiarly our own, builded upon our ideas of gov- 
ernment, as well as upon the peculiar or particular 
conditions which confronted us in this coimtry . There- 
fore, let us patriotically speak of "American Law," 
"American jurisprudence." We have at times, ac- 
cording to the conditions, failed to adopt the Conmion 
Law, though at a later period of history we may have 
returned to its rules. To enumerate all of these in- 
stances would be a difficult task, but an attempt will 
be made to direct attention to some of them. 

The chief innovation has been brought about by 
oiu* written constitutions. The supremacy of parlia- 
ment, or of the legislative department was repudiated, 
the highest courts of states and nation being consid- 
ered the supreme power. We have as a consequence 
of these facts a branch of law called constitutional 
law unknown to the parent country. Nowhere is 
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express power conferred upon the courts to declare 
laws unconstitutional but that was the acknowl- 
edged sequence of our form of government. The 
great Marshall and his associates held as a natural 
corollary that the highest judicial tribunal had the 
power, and thus gave birth to Constitutional law, 
the chief safeguard to the rights of the American peo- 
ple who gave general acquiescence thereto. Constitu- 
tional law, therefore, is peculiarly American. 

Vested rights cannot now be disturbed by retro- 
active legislation; past acts of citizens cannot be pirn- 
ished by post facto laws; violence cannot be done to 
public morals by legislation under the guise of the 
police power which has no relation thereto; unjust or 
unequal burdens cannot be laid upon the people by 
l^islation transcending the inherent power of taxa- 
tion; lands cannot be taken for uses not of a public 
nature, or without adequate compensation being as- 
sessed therefor by a jury of our peers; the obligation 
of contracts cannot be impaired; Uberties of our citi- 
zens cannot be interfered with; excessive bail cannot 
be exacted, nor cruel or unusual punishment assessed. 
All this is attributable to the blessings of American 
constitutional law unknown to Common or Roman 
law. 

Let us dwell upon the excellence of American juris- 
prudence rather than go back to ancient or medieval 
law. Other improvements in our system of law, such 
as have been made in our laws of procedure, our laws 
of descent and distribution, laws respecting our do- 
mestic relations have been elsewhere noted. 
The most eminent students of our Science on both 
stnetmi sidcs of the ocean insist that proper progress 
8totoM«ito can be made only by eliminating aU consid- 
^»»rkm, erations excepting our laws and jurispru- 
dence as existing, tangible facts^ rejecting all (Speculation 
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among other sciences. In other words the law is 
law because the judges and legislature have made 
it; you can best imderstand it as it stands. 

The character and form of the government reflects 
much upon a system of law, so that an examination 
into the history of American Institutions and form of 
government, as well as our geographical situation, is 
necessary to appreciate ''Our Law in its New Home." 
(Judge Dillon's expression in Laws & Jurisprudence.) 

It is no light matter to consider the origin of govem- 
ments. For our purpose it is sufficient to assume that 
they have always existed. It must be granted, too, 
that Governments are God's institutions. Existing 
government, — the Roman — ^was recognized in the 
scriptural doctrine of St. Paul in which it was enjoined 
that every man must submit himself to the authorities 
of the government because all authority comes from 
God, and "the authorities of govemment are officers 
of God's will, and His service is the end of their daily 
work." (Romans, Chapter XIII.) 

In the establishment of a new govemment on the 
western continent our forefathers, imbued with this 
spirit, made Religion, MoraUty and Knowledge the 
structural basis of our government. 

The history of American Institutions and govem- 
ment, as well as our geographical situation must be 
considered in order to appreciate "Our Law" in its 
new home. 

The fimdamental principles that entered into the 
organic law of this country and its states must be 
considered. The causes which led to the establish- 
ment of this nation bore no relation to those which 
caused the imimigration of the American colonists. 
They raised no objection to the system of laws, but 
on the contrary claimed the common law as their 
birthright. They claimed the privileges and immimi- 
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ties of the common law as colonists^ rebelled against 
the right of the British parliament to legislate for 
them, or to bind them by legislation. They claimed 
all of the rights guaranteed by the charters, and the 
right of self-government. They renomiced their alle- 
giance to the king because of many arbitrary acts 
conunitted by him, and finally because he '^combined 
with others (parliament) to subject us to a jurisdic- 
tion foreign to our constitution and unacknowledged 
by our laws by giving his assent to their (parliament's) 
acts of pretended legislation.'' (Declaration of Inde- 
pendence. See Andrews' American Law, sec. 43.) 

It had been stated by Montesquieu and by Black- 
stone ''that the English was the only nation in the 
world in which poUtical or civil liberty was the direct 
end of its constitution." 

But the Colonists were not enjoying that political 
liberty which befitted their station. Laws could not 
be enacted which were repugnant to the laws of Eng- 
land, and were subject to ratification of the Crown. 

So the American colonies relying upon the self- 
evident truth that all men are created equal, endowed 
by their creator with the inalienable rights of life, 
liberty, and the pursuit of happiness, to secure these 
rights, assumed, among the powers of the earth, the 
separate and equal station to which the laws of nature 
and of nature^ s God entitled them. 

The ultimate purpose of our written Constitution, 
as well as the science of law, is to "secure the blessings 
of liberty to ourselves and our posterity, and to 
establish justice, and insure domestic tranquillity." 

In the constitutions of the States the Bill of Rights 
surrounds and protects all the inalienable rights pro- 
tected by the English charters, as well as making 
extensions; viz.: life, Uberty, acquiring, possessing 
and protecting property, seeking and obtaining happi- 
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ness and safety; conferring the right upon the people 
to assemble together, to consult for their common 
good, to bear arms for their defense and security; pre- 
serving the right of trial by jury, the natural and 
indefeasible right of worship, the inviolability of prop- 
erty; security of persons, houses, papers, and posses- 
sions; freedom of speech; the non-impairment of 
contracts. 

America became a model government, and a leader 
of nations in the science of government. 

"America holds dominion over the civilized world 
by the silent empire of her laws.'' The distinguished 
jurist. Judge Cooley, said: ''In matters of govem- 
ment, America has become the leader and the example 
for all enlightened nations." 

This is because she is fulfilling her scriptural mis- 
sion. Society is formed to promote the public wel- 
fare, public morals, and to provide ways and means 
for enforcing the laws of morality. So the State must 
adopt the moral law as its law. Its paramount duty 
is to maintain order, by protecting rights and enforc- 
ing the performance of duties, whenever men are 
found violating rights of individuals and obligations 
owing to society in general. The mission of the State 
is — "The Public Welfare," — ^which it carries out by 
laws enacted for the public good, compelling as it does 
observance of individual rights. 

The State follows the example of the Divine Master, 
prescribing a penalty for the violation of its laws. 
Penalties and Punishment are of Divine origin; they 
were not invented by the State. 

In the structural framework of the State, "Moral- 
ity," was the comer stone. This is shown by various 
constitutions. 

The Constitution of Arkansas, Article 2, sec., 25 
provides as follows: 
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"Religion, morality , and knowledge being essential 
to good government, the General Assembly shall enact 
suitable laws to protect every reUgious denomination 
in the peaceable enjoyment of its own mode of pub- 
lic worship." 

The California Constitution, Article 9, sec, 1 pro- 
vides. 

"A general diffusion of knowledge and intelligence 
being essential to the preservation of the rights and 
liberties of the people, the Legislatures shall encour- 
age by all suitable means the promotion of intellectual, 
scientific, moral and agricultural improvements." 

The Indiana Constitution is substantially to the 
same effect as the California Constitution. Article 
8, sec, 1. So with the Constitution of Kansas. Article 
6, sec, 2. 

The North Dakota Constitution, Article 8, sec, 147, 
reads: 

"A high degree of intelligence, patriotism, integ- 
rity, and morality on the part of every voter in a gov- 
ernment by the people being necessary in order to 
secure the continuance of that government and the 
prosperity and happiness of the people, the Legisla- 
tive Assembly shall make provision for the estab- 
lishment and maintenance of a system of public 
schools which shall be opened to all children of the 
State'' etc 

The Maryland Constitution, Article 30, provides that 
no pereon shall be molested on account of his religion 
"unless under color of reUgion he shall disturb the 
good order, peace, or safety of the State, or shall in- 
fringe the laws of morality.*' 

Tlie Massachusetts Constitution, Article 11, reads: 

". • . . the pubUc worship of God and instruc- 
tion in piety, religion, and morality promote the 
happiness and prosperity of a people" etc 
10 
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Article 18 g( the Constitution of Massachusetts goes 
further in respect to the duties of its officers than other 
States. It provides — 

"A frequent reciurence to the fundamental prin- 
ciples of the Constitution, and a constant adherence 
to those of piety, justice, moderation, temperance, in- 
dustry, and frugality, are absolutely necessary to pre- 
serve a free government. The people ought, conse- 
quently, to have a particular attention to all those 
principles in the choice of their representatives, and 
they have a right to require of their law givers and 
magistrates an exact and constant observance of the 
laws necessary for the administration of the common- 
wealth." 

Chapter 5, sec., 2 of the same constitution also 
provides: 

'^Wisdom and knowledge, as well as virtue, dif- 
fused generally among the body of the people, being 
necessary for the preservation of their rights and 
liberties, and as these depend on spreading the oppor- 
timities and advantages of education in the various 
parts of the coimtry and among the different orders 
of the people, it shaU be the duty of the Legislatures 
and magistrates to cherish the interests of literature 
and the sciences, ... to coimtenance and inculcate 
the principles of humanity and general benevolence, 
public and private charity, industry and frugality, 
honesty and pimctuality in their dealings; sincerity, 
good humor, and social affections and generous senti- 
ments among the people.'^ 

Article I, sec., 4 of the Constitution of Nebraska 
reads: 

". . . . Religion, morality and knowledge, • . . 
being essential to good government, it shall be the 
duty of the Legislature to pass suitable laws to . . . 
encoiurage schools and the means of instruction." 
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Article 6^ oi the New Hampshire Bill of Rights 
reads: 

"As morality and piety rightly grounded on evan- 
gelical principles will give the best and greatest secur- 
ity to government, and will lay on the hearts of men 
the strongest obligations to due subjection . . /' 
It then authorizes the Legislature to provide for the 
support and maintain "public Protestant teachers 
of piety, religion and morality." 

North Carolina Constitution, Article 9, sec., 1. 
provides: 

"Religion, morality, and knowledge being neces- 
sary to good government and the happiness of man- 
kind, schools and means of education should be for- 
ever encouraged.'^ 

The Ohio Constitution, Article 1, sec. 7, reads: 

"Religion, morality, and knowledge, however, being 
essential to good government, it shall be the duty of 
the General Assembly to pass suitable laws to protect 
every religious denomination in the peaceable enjoy- 
ment of its own mode of public worship and to en- 
courage schools and the means of instruction.'' Taken 
from Ritter's Moral & Civil Law, 25. 

Thus we see Morality is made the basis of our fun- 
damental law. 

In Stanton v. Allen, 5 Denio, 434, the New York 
Court said: 

"Soimd morality is the comer stone of the social 
edifice, — ^whatever disturbs that is condemned under 
the fimdamental rule." 

We broke the shackles of so much of the English 
law as infringed our liberty and freedom, and retarded 
the development of law, and which rendered laws and 
morality strangers. We took so much of the common 
law as seemed suited to the new conditions, but we 
left that which was inconsistent with liberty and 
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justice on the other side. America became a leader 
in reforms in legal system, while England followed. 
Inadequate laws of procedure retarded the develop- 
ment of substantive law. We put on a new dress, 
and England followed in our footsteps. 



JURISPRUDENCE AND ETHICS. 

LAW AND THE RELATED SCESNCES. 

The first thought to be pursued in the considera- 

Lftw,itii *^^^ ^^ Law, is suggested by the pen of the 
Aml^ikt learned writer Mr. James Bryce, viz. : 

8de»eM. <'Xhe philosophy or theory of Law should 
begin by determining the place of Law among the 
human or moral as opposed to the physical sciences, 
and should examine its relations to Psychology, Ethics, 
PoUtics and Economics." 

The term 'Law' as here used is meant to embrace 
the Science. 'Law' is to be regarded as a formal 
or analytical science, not a physical or material one. 

The analytical school of thinkers regard law as 
embracing existing rules and doctrines, deductions 
and analogies therefrom, dealing "rather with the 
various relations which are regulated by legal rules 
than with the rules themselves which regulate those 
relations." (Holland, Jurisprudence, 5-6.) 

They separate Law from all the sciences: the formal 
science of law is drawn from phenomena found in all 
systems, the science of those relations of men which 
are recognized as having legal consequences. 

This science is extracted from law which has actually 
been imposed. Law adjudged, and positive law, are 
synonymous with the analytics. They regard the 
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history leading up to positive law as historical acci- 
dents. {Id. 8.) 

They hold that while resort must be had to history 
to ascertain the facts or the phenomena, still the 
science only begins when these facts begin to fall into 
an order other than the historical, and arrange them- 
selves in groups which have no relation to the vari- 
eties of the human race. {Id. 11-12.) 

While recognizing the close alliance to the historical 
and philosophical sciences, the analytics contend that 
Law as a Science begins only when the facts are fur- 
nished from the other sciences. 

If law is a progressive science, it is the business of 
lawyers to be fully equipped in the field of the other 
sciences yet to be invaded by the law, so as to be pre- 
pared to perform their part in the making of law. 

The analytics may argue until doomsday for the 
separation of the science of law from all other sci- 
ences, and discuss the great good to be derived from 
this way of thinking, yet the fact still will remain, 
that the science of case law has important elements 
other than its uniformity, and the like. 

Along down the progress of time it will be found 
that the science of law is so dependent upon the sci- 
ence of ethics, of sociology, as to make knowledge of 
these sciences, and their mutual operations abso- 
lutely essential on the part of lawyers and judges. 

"The field of ethics is the raw material out of which 
positive law is made. Positive law encroaches upon 
ethics. Ethics grows in advance of positive law. 
It follows that the fact that positive law is not co- 
extensive with ethics, is a fact arising out of our being 
at some stage of a partial evolution towards a goal 
of a relatively perfect adjustment.'' (Clarke, Law & 
Law Making, 418.) 

In so far as our "Laws" cover the same field as does 
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the moral law, it will be found that the precepts of mod- 
em law are in accord with those of morals. By ' ' laws ' ' 
we mean both ''adjudication'' and ''legislation/' 

In the field of Ethics which has not yet been ap- 
proached or covered by "laws," the legislator or judge 
will turn to "social ethics," and ascertain from past 
or existing conditions and circmnstances, what rule 
or principle is to be adopted and applied. Professor 
Pollock observes that "though much ground is com- 
mon to both, the subject-matter of Law and of 
Ethics is not the same. The field of legal rules of 
conduct does not coincide with that of moral rules, 
and is not included in it; and the purposes for which 
they exist are distinct. Law does not aim at perfect- 
ing the individual character of men, but at regulating 
the relations of citizens to the commonwealth and to one 
another." (Pollock, First Book of Jurisprudence, 44.) 

It is contended that "there are many actions and 
kinds of conduct condemned by morality which for 
various reasons law can either not deal with at all or 
can deal with only in an incidental and indirect 
manner." (Id. 47.) 

And there are acts or courses of conduct, it is said, 
which are indifferent in moral law, but which are 
arbitrarily regulated by law. One course or another 
may satisfy morality, but the law must adopt a defi- 
nite course. 

The law of the road, the liability of a master for 
the acts of his servants, the responsibility of owners 
of buildings in an unsafe condition, questions between 
two innocent persons, are mentioned as indifferent 
in morals. 

Whatever rules may be adopted by the law in such 
matters, which do not come within the class of acts 
maluin in se, are based upon that which appears right 
and best for the good of people generally. 
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Morality has no limitations and embraces acts 
malum prohibita as well as those mjolum in se. 

Hobbes expressed the view that nothing was right 
or wrong in itself and independently of positive law. 
He identified the fields of morals and law more com- 
pletely than many other writers. (Palmer's Ethics, 42.) 

In the task of separation of ethics and jurispru- 
dence, the theories of the former science are said to 
be too transcendental to be practical. 

It may safely be asserted that courts and legisla- 
tures in drawing from the field of Ethics do not deal 
in imaginary theories; they do not look to anything 
but tangible things, or historical events, comparing 
them with present times to determine what is right 
or wrong. 

Transcendental ethical theories may be found on 
paper, but are not present when lawyers and judges 
are called upon to act. 

The only theories which cannot be seen, and abso- 
lutely known are the mysteries of religion, which have 
a potent influence upon the conduct of men, and 
finally upon Law. And these are becoming reason- 
able in the modem conceptions. 

The standard of duty adopted in law, either in the 

8t«Bdard ^^^^ ^^ adjudication or legislation, is the 

¥iiSS% same as that which receives the sanction of 
^^' the science of Ethics. Civil government 
applies this standard and compels full and exact 
compliance thereto. 

Conditions, circumstances and exigencies of occa- 
sions give rise to legal doctrines, and demand rules 
peculiarly and naturally adapted thereto, that is, 
each subject has its own natural laws. 

As natural law is 'Hhat science which teaches men 
their duty and the reason of it," so do courts look to 
the nature of the subject, and deduce therefrom the 
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duty which it demands. This is pronounced by the 
honest expression of the conscience of the judiciary. 

Law and public conscience do not always coincide, 

Lftwtmd nor does public conscience always produce 
otBMieBce. perfect laws. 

It was written in the consciences of men by the 
all wise Creator that laws must be just a^d reasonable, 
but it is well known that this is not always the result. 
Substantive law has passed through several stages of 
development, being dependent upon the morals of the 
times; at certain periods in the world^s history, God's 
ministers of justice have not properly interpreted 
the law, but the inevitable conclusion is in accord 
with justice and right. 

While the morals of the times, and public conscience 
have at times overpowered the law, producing vicious 
and imjust rules and doctrines, the law has not always 
been servile to public morals when not conformable 
to reason. ,^ 

There have been times when public conscience held 
such sway as to turn public opinion away from moral- 
ity, when the strong arm of the judiciary, without 
the support of sentiment or precedent, proclaimed i 
the real morality and maintained the majesty of the I 
law. We may point to instances where our courts v 
weighed public sentiment, public conscience and mo- I 
rality in the scales of justice, and found the public / 
conscience wanting. Such instances demonstrate thatr 
there is a Science of Human duty, existing independ- 
ently of public opinion, and that it is the special 
province and duty of courts to apply its rules with 
sole regard to reason and common sense. 

Judges in the exercise of their official duty find 
themselves "irresistibly drawn to the justice of the 
case,'' and rest their decision upon what the monitor 
of their heart dictates to be right. 
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The term '' justice '^ in legal language has always 
had a significant meaning, from Justinian's time to 
the present. It matters not in what language it may 
be expressed it has always had an ethical meaning, 
and justice administered by our courts has had no 
aims or purposes other than moral. 

If justice 9fid morals have not quite agreed it is 
due to faulty administration, but the loadstone of 
ethics has in the end attracted the better feeling? 
and sentiments, resulting in the production of law in 
accord with morals. 

An apt illustration of the misapplication of the 
moral precept may be found in the stock argument 
of the moralist in the law of slavery. The right to 
hold a human being as a slave is contrary to the law 
of nature, and yet such a right prevailed for many 
years, until enUghtened civilization took hold of the 
question and settled it. It took the strong arm of 
the judiciary in England, unhampered by any re- 
straint, guided only by conscience, to settie it. 

In 1770, James Somerset became the slave <rf Charles 
Stewart. As the slave leamed something of the world 
and became enlightened by education, he refused to 
obey his master and denied the relationship of master 
and slave. Whereupon he was seized and put in 
chains, when some good Quakers made an affidavit 
in the Court of the King's Bench, the highest Court 
in England, that Somerset was imlawfuUy imprisoned. 
A writ of habeas corpus was issued and the case came 
up before Lord Mansfield, Chief Justice. All legal 
precedents were in favor of the master, and none 
could be found on the side of the slave; but the laws 
of nature, humanity and Christian sentiment were on 
his side, and upon these principles Lord Mansfield 
proceeded and set the slave free. He said in his 
opinion: 
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''The state of slavery is of such a nature that it is 
impossible of being introduced on any reascm, moral 
or political." 

In this country, we are weH aware that riavery was 
upheld by legialative action as well as by judicial 
sanction. One of the most pathetic instances of con- 
fiict between individual sentiment and opinion, and 
what appeared to the court to be judicial duty is 
found in the famous case of Ex-parte Busbell, 9 Ohio 
State Reports, 77, 198, where the validity of the fugi- 
tive slave law was caUed in question. The Ohio 
court refused to declare it unconstitutional because 
the Supreme Court of the United States had recog- 
nized and acquiesced in such legislation. Judge 
Joseph R. Swan delivering the opinion said: ''As a 
citizen, I would not deliberately violate the constitu* 
tion or the law by interference with fugitives from 
service. But if a weary, frightened slave should 
appeal to me to protect him from Ids piusuets, it is 
possible I might momentarily forget my allegiance to 
law and constitution, and give him a covert from those 
who were on his track. There are, no doubt, many 
slaveholders who would thus follow the impulses of 
humtan sympathy; and if I did it, and were prosecuted, 
condemned, and imprisoned, and brought by my 
counsel before this tribunal oa a habeas corpus, and 
were then permitted to pronounce judgment in my 
own case, I trust I should have the moral courage to 
say, before God and the country, as I am now com* 
pelled to say, under the solemn duties of a judge, 
bound by my official oath to sustain the supremacy 
of the constitution and the law, ^The prisoner must 
he remcmdedJ^^ 

Public sentiment found expression in the defeat 
oi this able and distinguished judge, and it finally 
took war and bloodshed and the political power wielded 
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by a martyred president, followed by a constitutional 
amendment to settle the same question. 

The expression of the Supreme Court of New York 
foimd elsewhere, in which it was said that it would 
hold a contract not foxmded on morality void even 
if but one moral man could be foxmd in the commun- 
ity, is a further illustration where public morals of 
the time and law are not the same, and of how moral- 
ity will be upheld by the courts. 

The " police '' or the arms of law, are needed only 
for those who violate the commands of the law. Be- 
cause there is a considerable number of citizens who, 
by reason of heredity and education are true disciples 
of the public conscience, and obey the precepts of 
morality for conscience sake alone, is no argument 
that the law and the conscience are not identical. 

One of the stock arguments of the extreme moral- 
ists for a separation of the moral and civil 
? the L?^ law, is that the enforcement of law by means 
of a penalty does not tend to the purity of 
conduct so readily as that produced alone by the con- 
science. If there be no penalty, there is no law; 
nothing but a mere piece of advice. This is where 
ethics and law divide. "Every crime,'' it is said, 
'^has its cost marked in plain figures, precisely like 
goods in a grocer's catalogue." (Palmer's Ethics, 
56.) 

Our thoughts are carried back into ancient times 
when there could not exist a moral precept disasso- 
ciated from physical enforcement. Legal precepts 
are expounded as the head master who relied on the 
rod in expounding Scripture: " ' Blessed are the pure 
in heart.' Mind that, boys. The Bible says, it's 
your duty to be pure in heart. If you are not pure in 
heart, I'll flog you." The enforcement of morals by 
the rod, it is said, would have been satisfactory to the 
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ancient uneducated mind, and only under such circum- 
stances it is claimed that law and morals were co- 
extensive. (Hadley, Education of American Citizen, 
112.) 

Contention is made that the delegation of certain 
parts of morals to the political authorities for enforce- 
ment, materially affected the remainder. The argu- 
ment in substance is, that in ruder stages of society, 
when a supernatural power was behind the moral 
law, the conscience and the law were in unison, and 
the resulting conduct was not of a high order. Law 
and morals were indistinguishable only when moral- 
ity was at a low ebb. As people became better edu- 
cated, their moral instincts were of a higher quality, 
the more readily conduct is shaped and moulded by 
the conscience, and the purer are the acts which spring 
from the monitor of the heart. The deeds performed 
by the influence of the educated and refined con- 
science are so much purer than are those brought 
about by the penalty of the law. When reliance is 
placed upon conscience rather than upon the penalty 
of the law, as a means of enforcing public sentiment, 
or law, we can "do hundreds of things which people 
who know of no law except one whose infractions are 
repressed by violence." (Hadley, Education Ameri-- 
can Citizen, 113.) 

The moral philosopher claims that the right and the 
wrong is determinable alone by the conscience, not by 
the law: that there is a moral law determinable alone 
by, or prescribed by the conscience, existing indepen- 
dently of the law of the State. 

A conununity independent from the state has no 
power or authority to compel men to perform their 
duties to each other. If each individual would volun- 
tarily perform his duty then all would go well, but, 
unfortimately some will not. Property, life, liberty, 
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rights are not safe without protection. If aU would 
obey the law of their conscience, and perform their 
duties, then the State would not be a necessity. But 
as they do not we must have governments. The 
true basis of the State is found in this country to be 
that of a social compact between the governing and 
the governed, although it may be said that our written 
constitutions assume the existence of the State as a 
fact. The State is the embodim^it of the authority 
and power of a community, organized to enforce 
right and to prevent wrong. Rights and duties must 
be created by the State or exist independently ol it. 

Men possessed certain inalienable rights as members 
of the community, and the theory is that these cannot 
be taken away or infringed upon by the State. In 
constitutional forms of governments they are secured 
in the written compact. 

It may be said that the State can have no morality, 
in fact it is so claimed. True, perhaps, but it is organ- 
ized for the express purpose of compelling those who 
do not observe their duties to their fellow men, to 
perform them; the state, therefore, is organized to 
promote morality. 

St. Paul's doctrine in Romans, Chapter XIII, was: 
^'liet every man submit himself to the authorities of 
the government, for all authority comes from God: 
therefore he who sets himself against the authority, 
resists the ordinances of God, and they who resist, 
will bring judgment on themselves. For the magis- 
trate is God's minister to thee for good. But if thou 
art an evil doer, be afraid: for not by chance does he 
bear the sword (of justice) being a minister of God, 
appointed to do vengeance upon the guilty. Where- 
fore, you must needs submit, not only for fear, but also 
for conscience sake; for this also is the cause why you 
pay tribute, because the authorities of government 
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are officers of God's will, and His service is the end of 
their daily work." 

What further justification need be offered for the 
'^ penalty of the law.'' St. Paul teaches submis^on 
to the law for conscience sake. 

Penalties are prescribed in all legislation. When 
there are mfractions of private rights not covered by 
legislation, the courts either compel perfonnance or 
award compensation. 

It is said that law treats only cases which are easily 
measurable, and m support of this proposition it is 
said that the small and ordinary gambler only is pun* 
ished, while in its larger phasra gambling is little inter- 
fered with; ''that a gambhng-house for these larger 
purposes may be built conspicuously in any city, the 
sign 'Stock Exchange' be set over its door, influential 
men be appointed its officers, and the law will protect 
it and them as it does the churches. How infamous 
to forbid gambling on a small scale and almost to 
encourage it on a large scale." (Palmer's Field of 
Ethics, 67, 68.) 

This criticism of the law by an eminent scholar of 
philosophy justifies the claim that philosophers unac- 
quainted with law are not qualified to philosophize 
upon law. 

The law condenms all forms of gambling large or 
small, both in its civil and criminal relations. 

The law denies relief to any whose claims are based 
upon what is termed "dealing in margins," because it 
18 a species of gambling; and if you can install officers 
in our municipal governments who will do their duty, 
any persons who buy or sell "margins" through the 
stock exchange may be brought before the law and 
pxmished. I have but recently witnessed in our own 
local courts, a case brought by the loser against the 
proprietor of the stock exchange, where recovery was 
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had, and the court said the case should be taken to 
the grand jury, as it was gambling. 

The laws are adequate, and the courts have full 
power. The force behind the law is moral, and if 
results are not always up to the standard, it is due to 
neglect and failure of those to whom its administration 
is conunitted to properly enforce it. 

Monopolistic combinations which are permitted to 
go on are pointed to as another lame place in the law. 
(Palmer, Ethics, 70.) 

Notwithstanding the great hue and cry about the 
evils resulting from the misnamed "Trusts," it may 
be confidently asserted that the common law has al- 
ways been adequate to remedy the evils resulting from 
conspiracies against trade. The modem statutes cov- 
ering the subject do not embrace new ideas or princi- 
ples, but are in reiteration of the Golden rule principles 
which have always formed part of our jurisprudence. 

Again, it may be said that the fault is not in the 
law, and if evils go unremedied it is due to malad- 
ministration. 

Much is said about miscarriage of justice and popu- 
^7iSSI!* lar opinion lays the blame on the law. 

5tt8<S! If lawyers were permitted to relate their 
experiences with the deceptions and misrepresentations 
of their clients, and some of them the most reputable 
citizens, the story would be an interesting one. 

The client will misrepresent in the vicious form of 
concealment, dodge and hedge about matters of vital 
importance, and the lawyer believing that he is in 
possession of all the facts, proceeds, only to Gnd at 
the crucial test his client breaks and is compelled to 
confess the truth. The lawyer and the law receive 
the blame. A lawyer sometimes has as much trouble 
to make the client tell the truth and do right, as he 
does to maintain the right in court. 
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Miscarriage of justice is not brought about by the 
errors of heart or corruption of our judges, or by the 
technicalities of the law, so much as it is by the willful 
misrepresentations of parties litigant or their wit- 
nesses, and the willful disregard of law and evidence 
by juries. 

All discussions touching the relative bearing of the 
two sciences, — law and ethics — , which we 
toS^ tSu have seen, have been of theoretical tendency, 
VSSSSiS or of philosophical nature, consisting of 
opinions and theories. No one has ap- 
proached the question in its practical operation, or 
in its concrete form, seeking to discover the analogies 
between rules and doctrines imbedded in the eases, 
and those foimd in the ethical science. The true 
station of the sciences can best be shown by an exam- 
ination into the law, making comparison of its doc- 
trines with the principles of ethics and sociology. 

In the course of these discussions an attempt will 
be made in this direction. 

In legal circles the term ^' Legal Ethics '^ is a com- 

j^^^ mon and familiar term, but not truly com- 

™** prehended. 

As usually understood it is supposed to embrace 
that body of moral rules peculiar to the legal pro- 
fession and regulating professional conduct in aU its 
bearings. 

Legal ethics may be a convenient term to mark off 
the rules of professional conduct of lawyers, but 
technically it is inaccurate. Ethics is ethics, whether 
it be in law, medicine, in the ministry, in merchan- 
dizing, or in any avocation of life. 

But ethics, in so far as it relates to professional 

intercourse between lawyers, is to be considered in a 

radically different light than in any other profession. 

Law is supposed to be foxmded upon morality, and 

11 
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lawyers have to do with makmg law and its interpre- 
tation. Hence, the ethical obligation rests harder 
upon his shoulders. 

Again, courts have the power to supervise the con- 
duct of lawyers. If a lawyer violates the ethics of his 
profession he may be called upon to suffer the conse- 
quences by forfeiting his rights as a member of the 
profession. The court which admits one to practice 
law retains an inherent supervisory control over his 
professional conduct, and without the aid of positive 
law, may disbar him. 

Legal ethics may have another meaning than that 
above mentioned. 

It may be adopted as a convenient name to mark 
off ethics as we have it, practically, in law. 

Lawyers are inclined to assign to their profession a 
certain field of Ethics, distinctly based upon the duties 
which they owe primarily to society in aid of a true 
ascertainment and determination of law. 

This field of Ethics may be considered as embracing 
that body of rules drawn from the science of Ethics, 
which relate to the duties of men in their social inter- 
course with each other and with the government (or 
in legal relations) from which courts draw the pre- 
cepts or principles which form the basis of judicial 
decisions, and from which the state draws, in the 
enactment of legislation. 

This may more appropriately be designated as 
"Ethics of the Law." 

If there are any theories in Ethics, to bel^lass^ as 
"transcendental," they are outside of the region cov- 
ered by the Law. In law the principles of Ethics con- 
stitute the measure of conduct, and form the basis 
for the enforcement of duty by the sovereign govern- 
ment. Outside of law the precepts are enforceable by 
the individual conscience. The law has occasion for 
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operation only when the conscience does not compel 
right action. Case law deals only with wrongs arising 
from the absence of conscience. 

That a true conception of the relative functions of 
law and ethics when operating in the same field, may 
be formed, Ethics, as an individual science will be 
considered. 



XI. 
ETHICS AND THE LAW. 

THE PLACE OF ETHICS AMONG THE SCIENCES. 

The proposition, as a principle of jurisprudence, 
that the moral precept is a source of law, is 

MdcfTU generally admitted by all who have written 
upon the subject. 

Those who belong to the historical and analytical 
school concede this point, but when it receives the 
stamp of Law, there is a transformation of some sort; 
an abstract thing becomes a concrete. 

In the study of the science of law we must not go 
beyond its limits; if we lose our way and get on the 
philosophical by-path of ethics, it is claimed that we 
are in danger of loss of appreciation of the science. 

A broad niinded jurist will not lose his tenets in law, 
while investigating the truths of the related sciences; 
he will be able to hold in his mind the boimdaries of 
his science. 

The scientific study of law demands a correlation 
of the ideas of morality and law, rather than a sepa- 
ration of jurisprudence from the domain of ethics, as 
contended by the analytic. The admission that the 
phenomena of ethics become the phenomena of law, 
by its own force carries with it the conclusion that 
ethical considerations cannot be excluded from the 
administration of the law. Theoretically and for 
scientific purposes law, as a science, must be separated 
164 
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from the science of ethics, but practically in the ad- 
ministration of justice they become as one. 
That we may know the relative functions of the 
,^^^^ moral and civil law, it will first be neces- 
SK2! sary to consider Ethics as a separate Sci- 
iti DetBiuom. ^j^^^ ^ dlscovcr the Field it covers, and 

to which of the Sciences it belongs. There is con- 
flict of opinion as to its proper place among the 
sciences. This would appear to be an important mat- 
ter essential to a correct imderstanding of its fimc- 
tions and place. 

First, let us define it: 

Ethics is defined as: The science of human duty; 
the body of rules of duty drawn from this science; 
a particular system of principles and rules concerning 
duty, whether true or false; rules of practice in respect 
to a single class of human actions; as, political or so- 
cial ethics; medical ethics; legal ethics. 

''The completeness and consistency of its morality 
is the peculiar praise of the ethics which the Bible has 
taught.'' (I. Taylor.) 

The sciences are divided, primarily, into the physi- 
cal and philosophical, the latter dealing 

""JfttT with things conscious, the former with 

***'~ things unconscious. 

Philosophy is divided into (1) Logic, (2) Meta- 
physics, (3) Epistemology and (4) Psychology. The 
respective fimctions of the separate branches of phil- 
osophy are as follows: 1. Logic is the science of 
exact reasoning, or the laws according to which the 
processes of pure thinking should be conducted. 2. 
Metaphysics involves the philosophical study of the 
mind, rather apart from the ordinary or practical 
modes of thought, pertaining to abstractions, em- 
bracing an abstract and abstruse body of doctrines 
supposed to be virtually taken for granted. 



166 ETHICS AND THE LAW. 

3. Epistemology is the science or the method or 
ground of knowledge, or that branch of logic which 
undertakes to explain how knowledge is possible. 

4. Psychology is the science of the human soul, 
involving a scientific study of the mind. (See Palmer's 
Field of Ethics, p. 13.) 

It will be seen that the field of Ethics lies outside 

stkiei the philosophical sciences just enumerated, 

witTSM though the principles or doctrines of nearly 

Mtmtm. all of the latter must in a measure come 

nto play in the Science of Ethics. If we clearly 

mark the province of ethics we shall have many of 

the difficulties encountered in its comparison with 

law out of the way. 

A person cannot be an ethical being or appreciate 
human duty, without "pure thinking," without ob- 
serving correct "methods or grounds of knowledge," 
without culture, without proper feelings and emotions. 
He must possess all these attributes, to enable him to 
arrive at correct conceptions as to his responsibility 
and duty imder particular circumstances, and con- 
scious of his duty he must possess the qualities that 
will enable him to perform the same. Knowledge 
and will power are of equal potence to ethical per- 
sons. 

The will is largely dependent upon the physical 
make up, being aflFected by the nervous system, by 
the past experiences of ancestry, and developed and 
strengthened by education. Men are frequently en- 
dowed by nature with the qualities necessary to 
create moral beings. 

"A being might have been created fully endowed 
with consciousness but altogether contemplative and 
incapable of action. He might be aware of everything 
that happens without and within, yet over these 
clearly observed transactions exercise no control. A 
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psychological being of this sort would not be a moral 
one." (Pahner's Ethics, 12, 13.) 

While each one of the philosophical sciences may 
in a large part contribute to what may be formative 
ethicSf as the ascertainment of the moral duty, there 
is a field beyond all of them, consisting in actual per- 
formance. Some writers class Ethics with Psychology. 
(Hadley, Education American Citizen, 106.) 

But Ethics diverges from Psychology, because the 
science of human duty is to be determined by the 
outward acts of men, though they may parallel in so 
far as it may be necessary to resort to well settled 
theories. 

We next consider its relation to Religion but finally 
place it in the field of Sociology where we think it 
belongs. 

There is still one other matter to consider in forming 
jjj^^^^ a conception of Ethics, in addition to the 

s«iiffioB. fundamental principles of Philosophy, which 
it will be conceded have a potential influence in 
shaping conduct. 

Religion has much to do with the establishment 
morals, and the idea that there is a clear boimdary 
line between religion and morality is in some respects 
theoretical. ' 

Says one writer: "There is a general belief that the 
religious man is, as a matter of course, moral, and the 
moral man fundamentally religious. The moral man 
need not, indeed, be religious according to a specified 
type. . . . Religion in general, religion manifested 
in its highest forms, is commonly supposed to be 
undivorcible from morality." (Palmer, Field of Ethics, 
p. 139.) 

It is contended by some that a truly moral man is 
of necessity a religious man, because ethics and re- 
ligion are inseparable. Some Philosophical and legal 
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writers take this view holding that the observance of 
reUgious precepts and moral duties is controlled by 
the same power. ''Religion in general, religion mani- 
fested in its highest forms, is commonly supposed to 
be imdivorcible from morality. No doubt it is easy 
so to misconceive both reUgion and morality that 
they may be set far asunder.'^ (Palmer's Field of 
Ethics, p. 139.) 

Some religious beliefs are mentioned to show the 
divergence of religion and ethics, such as fear which 
controls actions of men, which is absent in ethics. 
All men, however, are not impelled by the same theo- 
ries even in religion; some there are who claim that 
love rather than fear is the controling element in right 
doing. It is likely that which of the two exerts greater 
influence, depends upon the intelUgence and the dis- 
position of the person. Another argument in favor 
of the separation of morality and religion is "that a 
good many persons are, . . . sincerely religious 
when not quite responsive to the demands of the moral 
code. At . . . times of greatest religious exalta- 
tion small duties do not appeal to (the person) most 
urgently. There seems to be a kind of separation, as 
if there were something in the nature of the religious 
emotion which removes (one) from earthly duties. 
When the religious impulse is strongest, (one is) 
obliged to be especially careful . . . not to be blind 
to the plain duties of the day." (Palmer, Ethics, 
177.) 

It would not seem that such a person properly 
conceived religious principles. Christ's life was not 
so lived. It is too much like the person who leaves 
his stock at home uncared for, while away attending 
revival meetings. 

There is a double aspect of religion and the Divine 
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law in its relation to Ethics, and finally to Law. 
First:— 

Philosophical and religious precepts, it would seem, 
enter into the lives of well regulated beings, and con- 
tribute to shaping and moulding conduct. Some 
there are who claim that there can be no morality 
imless the person be actuated by religion. (Warvelle, 
Ethics, 10.) 

The fact that some men who are familiar with the 
principles of Moral Philosophy and of ReUgion, con- 
sciously carry them into daily practice, and become 
moral beings, is no argument that to become moral 
beings we must be educated in the doctrines of Moral 
Philosophy, or be familiar with Religious precepts. 
Those who unconsciously practice moral principles 
are entitled to be classed as moral beings. 

Second: — ^While the religious beliefs may largely 
influence conduct rightly, the Divine law also in many 
reiq)ects furnishes the moral standard upon which our 
law is founded. 

James Bryce in his late work entitled " Studies in 
History and Jurisprudence" interestingly traces the 
history of the thoughts of men upon this subject. He 
touches upon the antagonism of Law and Religion 
among ministers and practitioners of law in the six- 
teenth centiuy and in the following two. In earlier 
times, he says, the two lines of thought, the two 
branches of learning, the two professions, whether aa 
teaching or as practicing professions, were united or 
deemed to have a close affinity. The customs which 
form Law are concerned with worship, because the 
relations they regulate are relations depending on 
religion. Mr. Bryce follows the history of the ques- 
tion among different peoples. He recognizes the influ- 
ence of Religion over law, but not as the dominant 
power which gives it birth. 
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Attention is directed to the view which Sir Fred- 
erick Pollock takes of Morality. 
"^.JS?" He contends that Moral Philosophy is the 
wodST."^ easiest to maintain plausible arguments upon 
?*^"t but that it is also the most perplexed, and 
MdcoMMBdt ^^^^ j^ is liable to infinite confusion because 
of prejudice and bias. He refers to the assumption 
on the part of some that our character and conduct 
are materially determined by the theories we may 
adopt concerning the origin and nature of moral duties, 
but expresses the view that those who proceed upon 
such assumptions fall into extravagant apprehen- 
sions, and waste their power on appealing to the terrors 
of the ignorant. He seems to prefer making experi- 
ence a test of morality, contending that: "The moral 
feelings and perceptions that prevail in a conmiunity 
are really just as much facts in its natural history as 
the temperance, health, and length of life of its mem- 
bers; that they will not be altered by our ability or 
inability to find adequate reasons for them/' 

He further argues that " Ethics '^ should be con- 
fined or limited "to the scientific analysis and expo- 
sition of conduct, whether it be on historical, physio- 
logical, or psychological groimds; and on the other 
hand to keep 'moraUty' ... for the region of 
precept and conunand;" that "A science of Ethics 
comes into existence, . . . only when the society 
becomes sufficiently civilized to produce men who 
think systematically." "And," he says, "ethical 
speculation arises just because moraUty is there as a 
subject-matter to be accounted for. Morality and its 
precepts are not dependent on Ethics, and the prac- 
tical success of mankind in developing morality can- 
not depend on the amount of success that may attend 
philosophers in their endeavors to give an accoimt of 
the process." 
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He says further in substance that the science of 
Ethics arises only in a moral community and that a 
right minded man does not want ethics to make him 
know right from wrong. He expresses the opinion 
that Morality does not necessarily come about by 
obedience to certain precepts, determined by sanc- 
tions expressed in current ethical theories; that, 
"Righteous men are not they who obey moral pre- 
cepts, but they whose conduct is the foundation of 
moral precepts." 

This writer discourages the considerations of ficti- 
tious precepts of morality as the basis of conduct, 
claiming that a discussion of the sanctions of morality 
is apt to unsettle people's moral convictions, but adds 
"that the man whose moral convictions are liable to 
be thus unsettled has not attained real morality, at 
all." His final conclusion is that the real groimd of 
Morality is the common experience of men, and that 
its natural sanction is public opinion. (Pollock's 
Jurisprudence, 288 et seq.) 

Granting all that this learned writer says to be true, 
are we not brought back to the fact that the average 
consciences of the right minded members of society 
constitutes the real sanction of morality. And does 
not the approval of past conduct by the general con- 
sensus of opinion constitute the measure of future 
conduct. And the processes by means of which this 
public opinion is formed, based as it is upon past con- 
duct or existing facts, is but an exercise of the philo- 
sophical reasons leading to the formation of such 
opinion. This is to be regarded as a discovery merely 
of the theories of past conduct or events, forming the 
basis of the precepts of Morality, which is to be the 
law of future conduct. Thus the theories of Ethics 
become established, and it may safely be a^sserted 
that there are none which are formulated otherwise, 
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excepting such as owe their origin to religion. And 
the latter are founded upon past history and that 
Law which is above and over all. Morality is the 
result of a scientific analysis and exposition of past 
conduct to which we look for the purpose of arriving 
at a standard of duty. Ethics is the science which 
discovers Morality. The one cannot exist without 
the other. MoraUty becomes the basis of law, while 
Ethics is the means by which both become established. 
Ethics bears the same relation to Morality as Juris- 
prudence does to Law. And Ethics may be said to 
sustain the same relation to Jurisprudence as the 
latter does to law, Ethics being the common parent. 

A man who unconsciously observes his duties to- 
wards his fellows in the ordinary affairs of life, is 
carrying into effect or practice, the precepts of Ethics, 
and we might say reUgion as well, whether he does it 
with a consciousness of religious belief at the time, or 
in observance of ethical theory. 

Moral practice may or may not be brought about 
by intentional observance of ethical theories, but the 
man who practices Morality, imconscious of ethical 
theories, is entitled to as much credit, as the one who 
intentionally carries the ethical theory into practice. 
A person who begins to philosophize upon the theories 
of Ethics, most likely does not depart from his former 
habits and experience, and govern his future conduct 
according to his philosophical reasonings, but on the 
contrary will merely find the reasons for his past con- 
duct, if he has been proceeding upon correct lines. 

As Sir Frederick Pollock says: (Pollock's Essays) 
"When man reaches the stage of philosophical ques- 
tioning, and comimunes with himself concerning morals 
as of other things in general, he comes to the task 
with Morality ready-made and in full operation. His 
real object is not to find speculative principles and 
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deduce morality from them as if morality had to be 
invented for the first time, but to assign principles 
on which he may account for the Morality already 
familiar to him/' (Pollock on Jurisprudence and 
Ethics.) 

The true field of Ethics lies in the development of 
stkiM •>(! human society, the task being to consider 

Sociology, ^j^^ conduct of men towards each other as 
members of society. Its closest affinity, from a prac- 
tical standpoint, is to history or sociology. Says one 
writer: ''The ethical science of to-day, in its assump- 
tions and its processes, bears a strong resemblance to 
the political science of a century ago." (Hadley, 
Education of American Citizen, 100). 

As Professor Pollock says: A science of Ethics comes 
into existence only when society is sufficiently civil- 
ized to produce men who think systematically. Yes, 
and the morality of conduct with which the law deals 
is always past conduct; there is no occasion for specu- 
lation in judicial investigations. 

As well put by one writer: 

"History is the record of conduct and character. 
It studies how men have behaved. It investigates 
their character, analyzes their motives, and shows 
under what circumstances a given course of conduct 
is likely to arise. Ethics does the same. History 
has accordingly profoundly influenced ethical theory, 
particularly in our time. The groimds of obligation, 
the nature of conscience, the compulsive force of 
institutions, the organization of society and its in- 
fluence in gradually controlling the selfish impulses 
by the individual, have been traced by the historical 
method, as never before, into the dark backward abysm 
of time. To know the origin of morality itself, and 
to discover the ways in which men have behaved to 
be our chief justification for formulating laws of 
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how they ought to behave." (Palmer on Ethics, 14- 
15). 

Moral conceptions depend largely upon the condi- 
tion of civilization. It is a singular fact that in ruder 
societies, stronger religious feelings prevailed, but 
because education was at a low ebb, the morals were 
of a low order. 

It is a singular fact to be observed in the history of 
races that when religious precepts held greater sway 
in the minds of men, all their acts were largely con- 
trolled by their influence. This more than any other 
thing tended to bring Ethics and Law into closer 
union. It may be observed that up imtil about the 
twelfth century in England the clergy were the only 
lawyers, and the ecclesiastics assumed the adminis- 
tration of some civil matters. To this fact no doubt 
is attributable the close association of morality and 
law. The tendency of the teachings of the clergy 
would necessarily be towards parallelism of law and 
morality. 

When the profession of law as an independent 
avocation came into existence the thoughts of those 
engaged in this work turned exclusively to the law 
as a distinct and separate science. It is a singular 
fact, however, that theories of law as an independent 
science were not developed until about the seven- 
teenth century, at least so far as was manifested in 
book-form. 

It is a notable historical fact that when English- 
men became more enlightened, better educated in 
all the sciences, they put their religion behind them, 
and repudiated all imaginative theories. It was con- 
ceived that there was a field of Ethics or morality 
clearly apart or distinguishable from law, the con- 
trolling power in shaping human conduct being con- 
science, rather than the penalty prescribed by law. 
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The sphere of the conscience, it is said, is very 
different when moved by its own influence, than when 
conduct is shaped by the mandates of law. 

True morality or conscience may play its part in 

the obedience of law, but there are so many persons 

whose consciences do not impel them to observe the 

precepts of law, resort to law being necessary only in 

such cases. 

The theory has ever been that conscience is 

Ti« the prompter of correct conduct; that men 

OMfdeaM. p^jggggg ^jjjg spcclal faculty, which decides 

imerringly between right and wrong. Psychologists 
claim that this theory has been practically aban- 
doned, putting forward instead thereof the idea that 
there is within us a moral feeling which should be 
classed as an emotion; that what is called conscience 
is a compound of intellectual action and of feeling, 
that this emotion is a product of education developed 
as civilization gradually advances. 

This may be true in theory, but we have so long 
denominated this moral feeling or emotion as con- 
science, that it is too well established and imder- 
stood to be abandoned. 

In the language of, another: "The internal stan- 
dard by which we determine right and wrong we call 
conscience^ and, generally, the prevailing views of a 
community, with respect to morals, are created by 
the concurring consciences of all or a majority of the 
people that constitute such community. Now, what- 
ever else may be said concerning it, this something 
which we call conscience is largely a matter of educa- 
tion, association and environment. This is evident 
from the fact that morality, or at least the popular 
conception of moral duties, is different among different 
peoples at the same time and among the same people 
at different times.'' (Warvelle on Ethics. 14-15.) 
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"As a light is set in a lantern/' spoke St. Germain, 
'Hhat all that is in the house may be seen thereby; 
so Almighty God has set conscience in the midst of 
every reasonable soul as a light whereby he may 
divine and know what he ought to do and what he 
ought not to do. Wherefore, forasmuch as it behoov- 
eth thee to be occupied in such things as pertain to 
the law, it is necessary that thou ever hold a pure and 
clean conscience." 

Conscience is the supreme law; "it is the voice 
which pronounces for man the distinctions of right 
and wrong, of moral good and evil; and when he has 
done all that he can to enlighten and instruct it by 
the aid of religion, as well as morality, it is, for him 
the voice of God. To disobey the commands and 
prohibitions of conscience, under any circumstances, 
is utterly immoral. It is the very essence of immor- 
ality. In order to be moral, a man must be thor- 
oughly conscientious; he must be careful to satisfy 
hiiQself what the decision of his conscience is, and 
must be resolved to follow the course thus prescribed, 
at any rate and at any sacrifice. Nothing can be 
right, which he does not do with a clear conscience. . . 

"A man is bound in conscience to do what he thinks 
is right; but he is bound to employ his faculties in 
ascertaining what is right. . . . Every case of moral 
action is, for the person who acts, a case of conscience." 
(Quotation found in Warren's Law Studies, 132.) 

The common behavior of men which comes up to 
the true measure or standard is bottomed upon a 
moral faculty, call it what we may, conscience, moral 
reason, moral sense; or whether it is a sentiment of the 
understanding, or as a perception of the heart, there 
is a psychological phenomena in the make up of the 
man produced by heredity or education, or both, 
that enables him to distin^ish between right and 
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wrong. This faculty is to be found among men the 
world over, and is the means of establishing a stand- 
ard of duty universally recognized. The purpose 
and object of this faculty is human action. Virtue 
and vice are not in feeling, but in action. The whole 
praise of virtue, depends on action. 

The ruling principle of Ethics is morality, which is 

ji^^j^ simply conformity of an act to the accepted 
*MfdS? standard of right. Or, ''The doctfines or 

** rules of moral duties or the duties of men in 

their social character." "That science which teaches 
men their duty, and the reason of it.'' (Paley Mor., 
Ph., b. 1, c. 1.) 

"Morality is like truth; it has no varieties. It is 
the same thing in every place and relation; whether 
it appears in the pulpit, in the business transaction, 
in the court of Justice, in the home, or in poUtical 
afifairs. It is one thing that cannot be adjusted to 
accommodate the necessities of any man or any busi- 
ness. . . . Whenever, wherever, and in whatever 
connection the word morality is used, it means Af o- 
ralityJ^ (Ritter on Moral and Civil Law, 60.) 

"Morality is the protecting angel for all truth." 

By the term morality is meant "the rules, precepts, 
commimal observances and usages which regulate 
and govern human conduct without any positive 
sanction, and which furnish, in a general way, a stand- 
ard of righteous living, finds an expression among 
all civilized peoples." (Warvelle on Ethics, 11-12.) 

In the case of Lyon v. Mitchell, 36 New York Re- 
ports, 235. Mr. Justice Hunt said: 

"Morality is the rule which teaches us to live so- 
berly and honestly. It hath four chief principles, Jus- 
tice, Prudence, Temperance and Fortitude. To make 
a contract void on the principle that it conflicts with 
the morals of the time, and contravenes any estab- 
12 
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lished interest of society, it must be against morality 
as thus defined. (The morals of the time may be 
vicious. Public sentiment may be depraved; the 
people may have all gone astray, so that not one good 
man can be found. Sound morals as taught by the 
wise men of antiquity, as confirmed by the precepts 
of the Gospel, and as explained by Paley and Home, 
are unchangeable; they are the same yesterday and 
to-day.'l 

What more striking example can come from the 
temple of justice to refute the claims of some that the 
ministers of justice do not apply the principles of 
morality, even in disregard of the prevailing morals, 
if bad? It demonstrates the truth that courts resort 
to the science of Ethics to discover the rule of con- 
duct, and apply the same, despite the fact that pub- 
lic sentiment may point in a different direction. 
vThe standard of morality has changed from age to 
age. Although it ought not to be so, moral- 
gSSS^H ^*y ^ frequentiy based upon utility. We 

^^Sffli are too apt to think that a thing is right 
according as it best suits our purpose. 7 

The necessities of war in England produced strange 
and imnatural ideas as to the ownership of land, and 
. of descent. 

In Rome the idea of enslaving a fellow Roman was 
abhorrent to the minds of Romans, but they thought 
it justifiable to treat an alien as a slave. ( In England 
and this country for a time slavery was consistent 
with the morals of the times.^ This is an instance 
where the argument that there is a field of morality 
where the conscience and not the law holds full sway 
and impels the actions and conduct of men in such a 
different way than does the law, is a two-edged sword. 
It is said also that: "When conscience and the police 
were undistinguished, the sphere of authority of con- 
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science was very different from what it became when 
the two — (moral precepts and judicial ones) were 
separated. The people that relies on its conscience 
as a means of enforcing public sentiment, and is able 
to maintain that authority stoutly and strongly, can 
do hundreds of things impossible to the tribe which 
can conceive of no law except one whose infractions 
are repressed by violence." (Hadley, Education of 
American Citizen, 113.) 
Enough has been said to show that the philosophical 
sciences play an important part in human 



aeto«« conduct, the subject matter of law. While 
' fully comprehending the boundaries and 
limits of all the sciences, we must have a firm grasp 
upon the part all of them play in the affairs of men. 

The close practical relation of law and ethics must 
be appreciated in order to fully comprehend the law 
as a science. 

The science of human duty is the sum and sub- 
stance of both law and ethics. 

With morality and education as the comer stone of 
our American government, by solemn constitutional 
compact, (See pp. 144-9) in this advanced era of civili- 
zation there ought not to be any law that is inconsis- 
tent with morality. We should discontinue preach- 
ing the doctrine that law and morals are separate, 
but instead insist that law to be sound must be con- 
sistent with morality. 



XII. 
JURISPRUDENCE. 

LAW DEFINED. 

The term "law" may be used as meaning a rule of 
o^BMpuoB human action without regard to the man- 

^^^' ner in which it is prescribed, whether by 
legislation, by adjudication, or as a rule which will 
rightly impel men to perform their duty to, fulfill 
their obligation with, their fellow-men, in the absence 
of specific legislation or of particular adjudication. 

Technically, Law embraces only such rules or pre- 
cepts as have been laid down. Judge Dillon claims 
that "Law" and "Legislation" are by no means 
s3nionymous. (Dillon's Laws & Jur. 9.) 

The nature of legislation is considered at another 
place. See 233 post. 

Practically to lawyers engaged in solving problems 
of their clients for the purpose of advising a course of 
action, the "law" has a more comprehensive meaning 
than is contemplated by "legislation" or "adjudi- 
cation." Grave are the responsibilities of the lawyer 
betimes, when, after searching all available sources, 
he finds no "law prescribed;" but his client must 
act, and he must point out the way. He must fore- 
see the "legal right." He studies the facts of the 
case and forms an opinion of what the law ought to 
be for the client. The law to him means such rules 
as ought to govern the actions of men in the absence 
of statute or decision. The mental processes of his 
180 
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mind are the same as are those of the court which de- 
cides the controversy when it comes up for decision. 

In such cases he either draws from principles or 
truths deduced from past and existing conditions or 
occurrences, or if he can find nothing similar with 
which to make comparison, the rule is deduced by 
innate reason and ''common sense,'' based upon the 
nature of the subject of the controversy. 

In the language of Dr. James Bryce, he applies 
"the philosophic habit of mind formed by his theo- 
retic studies to the task of finding a solution which 
shall be sound and durable, because conformable to 
principle." 

Such a conception of "law" cannot be said to be 
embraced within some of the definitions hereafter 
given. 

If what the lawyer tells his client is not law, because 
the State has not yet placed its stamp on it, but is, 
nevertheless, based upon sound morality, shall it be 
called "moral law?" 

If the case be taken to either a conmaon law or 
chancery court, there being no precedent, and the 
court decides that the rule of conduct which the law- 
yer prescribed for his client was right, the judgment 
of the court is pronounced in favor of such client, 
awarding compensation or giving specific relief. If 
the cause is taken to the court of last resort, and there 
approved, then a record is made of the reasons for 
the decision, which is regarded as the "law." The 
court may afterwards conclude that the decision was 
erroneous, and render another decision announcing a 
different rule of Law. 

The State has never adopted an inflexible rule 
that the decisions of its courts shall constitute the 
law. It would be destructive so to do. So for sta- 
bility of decision reliance must be placed upon the 
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courts, which have adopted the saJutary rule of stare 
decisis. 

Now that the pictiu^ has been finished, again the 
giujBre may be propounded. What is the law? The 
decision of the court, or the moral principle contained 
in the opinion of the lawyer to his client which formed 
the basis of action? 

It is sufficient to state that this only magnifies the 
relative importance of the data of the decisions of our 
cotuis, the so-called "law," which is moraUty. 

Much has been written in respect to a definition of 
Law IS'W. It is easier to criticise definitions than 

^^^ to frame them. Blackstone's definition of 
mimicipal law has been a fruitful field of controversy, 
notwithstanding it has generally been conceded that 
he wrote according to the spirit of his time and in 
accord with prevailing opinion. It began with his 
kinsmen and acquaintances, and even pupils (Ed- 
ward Christian). It would appear that within a short 
period after the publication of his work a new era 
was marked off in the opinions of Englishmen in 
respect to their conception of law. 

A definition of Law in its general sense as well as 
in a limited sense, was fiunished by Blackstone. 

"Law, in its most general and comprehensive sense," 
he says "signifies a rule of action; and is applied indis- 
criminately to all kinds of action, whether animate or 
inanimate, rational or irrational." 

In its confined sense, it denotes the rules of human 
action and conduct. 

"Municipal law" he defines as "a rule of civil con- 
duct, prescribed by the supreme power in a State, 
commanding what is right and prohibiting what is 
wrong." * 

1 1 Blackstone's Com. 44. Judge Dillon says that he followed Hobbee' 
definition. Dillon's Laws A Jnr. 9. 



LAW DEFINED. 183 

Erskine said: ''Law is the command of a sovereign 
containing a conmion rule of life for his subjects/' 

"Positive Law may be described as consisting of 
commands set, as rules of conduct, by a sovereign to a 
member or members of the Independent Political 
Society wherein the author of the law is supreme." 
(Campbell's Introduction to Austin.) 

"The rules and methods by which society compels 
or restrains the action of its members.'' 

Holland says: "Every law is a proposition, an- 
nouncing what course will be taken by the state in 
certain cases; that is to say, what advantages will be 
protected by the power of the state, as being legal 
rights, and the burden of what disadvantages will be 
enforced by the state as being legal duties." (Holland, 
Jur. p. 60.) 

"ITiat it is the general body of rules which are 
addressed by the rules of a political conununity to the 
members of that society, and which are generally 
obeyed." (Markby's Elements of Law, Chapter 1, 
sec. 9, p. 3.) 

Montesquieu's Spirit of the Law, says: 

"Laws in the most extensive signification are the 
necessary relations which flow from the nature of 
things; and in this sense all things have their laws; 
the Deity has his laws; the material world has its laws; 
the intelligences superior to man have their laws; the 
beasts have their laws; man has his laws." 

The word "laws" is not co-extensive with "law." 
The term "law" may be used to designate a science. 

"The laws of a state are more usually imderstood 
to mean the rules and enactments promulgated by 
the legislative authority thereof, or long-established 
local customs having the force of laws." It is said 
that, "in the ordinary use of language it will hardly 
be contended that the decisions of courts constitute 
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laws." (Justice Story in Swift v. Tyson, 16 Peters, 
1, 18.) 

"Law ... is the collective and appropriate name 
for the entire body of rules, regulations, principles, 
and enactments which are recognized and protected 
by the State, and which the State will compulsorily 
enforce when required." (Dillon's Laws & Jur. 21.) 

Writers have generally differed from Blackstone 
in his definition of municipal law that it is 

Law M ^ 

jtSSlu^Sli ^ ^® ^f ^^v^ conduct, "conmianding what 
PraSmtiBff is right and prohibiting what is wrong." 

It is claimed that if right and wrong are to be re- 
ferred to the law of nature, then the definition is de- 
ficient or erroneous, because it may forbid what is 
right. 

Those diflfering from Blackstone's definition based 
their contention upon a different criteria of rights 
and wrongs. It is claimed that what is right or wrong 
under the municipal law, is not what is right or wrong 
under ethical law. 

Walker, for example, says that the definition is 
imperfect, because it does not clearly distinguish 
between moral right and wrong and legal or civil right 
and wrong. "Every law," he says, "commands some- 
thing to be done, or regulates the manner of doing 
it, or forbids it. If it so happen that religion or moral- 
ity forbids the same thing which the law forbids, we 
call the thing nullum in se or vxrong in itself; other- 
wise, malum prohibitumy or wrong because prohibited. 
This very distinction shows that municipal law and 
moral law do not necessarily command or forbid the 
same things. In fact, many things are morally right 
which the law does not command; and many things 
are morally wrong which the law does not forbid. 
It must, indeed, generally happen that these will corre- 
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spond; and seldom that they will conflict with each 
other. But the former belongs to a treatise on ethics, 
and the latter only to a treatise on laws." (Walker's 
American Law, sec. 14. 

Professor Hammond in his most able and instruc- 
tive notes to Blackstone, speaking of the distinction, 
states that the courts of Blackstone's time "usu- 
ally held that the conmion or customary law did not 
embrace ethics or religion, though it might be sub- 
ordinated to them; it would conform its rulings to 
their requirements, so far as human imperfection 
allowed, but would not enforce those requirements as 
necessarily a part of the law of the land." 

Much confidence is to be reposed in this writer; his 
statement as to the views of the courts may be largely 
true. Some quotations from decisions and other 
authorities, to the contrary, will be furnished later in 
these lectures. Professor Hammond also claims that 
Blackstone followed Puffendorf and other great writers 
of the Continent upon this question, all of whom dif- 
fered from "the practical doctrine which had always 
been accepted by the conunon law courts of England;" 
that St. Germain in the Doctor and Student as well 
as other individual writers went much further in the 
recognition of ethical rules as part of the law. 

Professor Christian, a noted Barrister at Law, and 
one of the earliest editors of Blackstone's Conmien- 
taries also condemned this part of the definition, be- 
cause a legal right might not be ethically right, or a 
legal wrong ethically wrong. This attack, says Dr. 
Hammond, marked "a profoimd change which had 
come over men's minds in the eighteenth century, 
more strongly than any express statement could. 
It was the beginning of that alienation between ethical 
and jural law which has since widened into an entire 
divorce, at least scientifically regarded." 
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^' . . . . That the rights and the wrongs (Ham- 
mond m a personal comment saysj of mmiicipal law 
must necessarily be consistent with the law of nature 
is merely a logical corollary to the doctrine of this 
section (of Blackstone). Modem coiui;s hold, on the 
other hand, that the rights and wrongs of municipal 
law (jvs) are measured by that law alone, and not by 
ethics. They repudiate the notion of the enforci- 
bility of moral rules, as moral, altogether/' (1 Ham- 
mond BL, 125.) 

Of course, mmiicipal law is to be measured by that 
law alone. By municipal law as here used, is meant 
the common Law. But the courts in the formulation 
of law either consciously or unconsciously follow 
ethical precepts. 

With legislation much the same principles govern, 
although legislation is arbitrary, and not so flexible. 
But it is supposed to be founded upon the same rule. 

One objection made to Blackstone's definition of 

LawMft ^^^ ^^ ^^^^ ^* ^^ ^^* ^ conamand. 

^^•™'"*' . Among the earlier Christians, however, the 
view has generally obtained that the whole system of 
the universe, as well as all of its laws, has its origin in 
the direct conunand of the creator. In more recent 
years a theory is advanced that law is without a law- 
giver. 

It has been a favorite notion that the monitor, or 
conscience of man, is the light by means of which he 
may know what is right and what he ought to do, or 
not to do. If the conscience is pure and clean, it will 
lead one to the good and from the evil, to maint>ain 
the truth, to live peaceably with his neighbors, to 
observe equity. 

Why be troubled with the origin of Law further 
than to remember that the principles which emanate 
from the conscience control all hmnan action. Human 
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law is a principle of order, which pervades human 
societies, governing the mutual intercourse of their 
members. Professor Hammond said : ''No man looks 
into the statute-book, or the reports or treatises upon 
law, to determine whether he ought to do a particular 
act, except in a sense such as that in which he con- 
sults the almanac or the market reports for the same 
purpose. The commands of the law are not rules of 
personal conduct, and never would have been sup- 
posed to be so but for the theories that identified 
law with morality. The law tells us not what we 
ourselves must do, but what we can require other men 
to do, or they can require of us, t. e. what results of a 
given course of action we can count upon. It does 
not control our freedom of will: it really increases it, 
because it enables us to see with certainty the out- 
come of our own choice, and to plan intelligently for 
the future." (Hammond's BL 98.) 

In a consideration of the origin of law there is danger 
of confusion concerning its basis. Tracing its origin, 
however, is an absolute necessity to its true ascer- 
tainment. But, when too much prominence is given 
to its origin as being a command from a superior to an 
inferior, we are liable to lose sight of the fact that 
law is not necessarily law because it is a command, 
but rather because it is builded upon sound and cor- 
rect principles, drawn from the nature of the thing to 
which it is directed. The chief function of the supe- 
rior power, the state or government, is to draw from 
''social ethics" the correct rule or "command," enact 
the law, and provide ways and means for its enforce- 
ment. The power of the state lies not so much in the 
prescribing as in the enforcement of the consequences 
which in the usual and lawful course of things will 
flow from its violation. 

It may be granted that the idea contained in Black- 
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stone's definition of law that it is a command pre- 
scribed by a superior to an inferior is not in harmony 
with correct notions of law, in so far as it may convey 
the view that the conm^md by a superior to an in- 
ferior is an essential to the definition. It may property 
be considered faulty, if we are to conclude from this 
definition that there is no law unless it be a law com- 
manded by a superior to an inferior. It may be 
faulty too, if we are to consider all law which is com- 
manded by the superior to the inferior as sound law. 

Law is to be regarded merely as a rule of conduct, 
or of hiunan action prescribed by the legislative 
branch of the government, or announced by the 
judiciary. 

It is m no sense a command; it only attaches con- 
sequences to violations. Laws relating to execution 
and recording of instruments, to wills and adminis- 
tration, to limitation of actions, rules of procedure, 
and many other subjects, are not to be considered as 
conunands. The legislative branch of the state simply 
prescribes a rule of action with certain penalties for 
its violation, leaving it to the moral sense of the citi- 
zen, whether he will observe it or not. The state 
when it adopts the Divine law, "Thou shalt not Kill," 
recognizes the moral principle that a man who will 
take the life of another must be a man of a depraved 
nature, who has a wicked heart fatally bent on mis- 
chief, who is devoid of all social relations and duties. 

While it may be true that when the United States 
ceased to be a part of the British empire, 
cwi^ijtta* and assumed the position of an independent 
nation, the colonists claimed as their birth- 
right that system of rules which reason, moraUty, and 
custom had established among the civilized nations 
of Europe, as their public law, it must be remembered 
that in our consideration of Law, in its broad sense, 
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American conceptions differ from those of the parent 
nation. It is meant here to embrace legislation. 

Originally under monarchial forms of governments 
there was greater opportimity for laws to be enacted, 
that were not somid because they infringed natural 
rights. 

Our English brethren will point us to the Bill of 
Rights as their constitution, and will say that the 
rights of persons under it are as safe as they are with 
us under our American constitutions. 

But in no country are the rights of its citizens so 
secure from infringement by legislation as in Ameri- 
ca. In no country is there such a barrier against 
improper and void legislation as here. By our written 
compact we have made it quite impossible to enact 
laws contravening morals or infringing individual 
rights. We have entered into a compact securing to 
ourselves constitutional guarantees of all our personal 
and property rights, and it has been held that our 
courts have the power to restrain the legislative de- 
partment from transcending the constitution, and to 
prescribe the limits of the police power and the power 
to tax, so that they can declare all laws in violation 
thereof imconstitutional and void. And so have we 
prescribed in our constitutional compact the forms 
of government of the Nation, states, counties, town- 
ships and municipalities, so that our legislatures must 
keep within the bounds of the Constitution. Like- 
wise, we have encompassed nearly the whole range of 
the law in our written constitutions, the comer stone 
of which is ''religion and morality," and we have, 
therefore, insured the greatest possible safeguard 
against vicious laws. Although not so specifically 
provided in the constitutions, the principle of the 
inviolability of legislative acts never found a foothold 
on American soil. The English ParUament is "onmipo- 
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tent;'' it is not limited by a written constitution 
defining and restricting its powers, so that its enact- 
ments constitute the supreme law of the land. In the 
United States the power and duty of determining 
whether particular enactments are in conformity 
with Constitutional provisions, is conmodtted to the 
courts and if it is adjudged that they are not within 
such limitations, such laws are pronoimced null and 
void either in whole or in part. (Civil Rights Cases, 
100 U. S., 3.) 

It may be possible that the legislature may in some 
instances enact unjust laws which are not inimical to 
the constitution. If it does, such laws are supreme, 
and can be remedied only by further legislative action. 

It would seem, therefore, that there is more likeli- 
hood of attaining or securing greater perfection, at 
least in legislation enacted in this coimtry under 
written constitutions, than in monarchial governments. 

When the rule of conduct is prescribed by the legis- 
lature, or receives the sanction of the judiciary, and 
hence becomes Law, it would seem that there was no 
serious objection to the expression that it was pre- 
scribed by a superior, which the inferior is boimd to 
obey, because it may be figuratively used to denote 
the superior power of the state. But such a desig- 
nation is not essential to a correct definition. 



XIII. 
DIVISIONS OR FORMS OF LAW. 

STATUTORY AND CASE LAW. 

The divisions or forms of Law, as anciently ex- 
pressed, were into written and unwritten. In modem 
jurisprudence it has put on a new garb of "Statutory" 
and "Case Law." Statutory is written, and "Case 
Law" is unwritten. Modem juristic scholars prefer 
"Case Law" rather than imwritten law, distinct 
scientific aims and purposes being ascribed to Case 
Law, the new form of designation. 

Sir Matthew Hale styled those parts of law lex nan 
scriptcB because their authoritative and original insti- 
tutions were not set down in writing as were acts of 
Parliament. (Hale History Com. Law, Chapter 2, p. 
21.) And Blackstone followed in his footsteps. (1 Bl. 
Com. 64.) 

Written law means, not necessarily law expressed 
in writing, but an express precept which both declares 
and contains the law in its precise language. 

Unwritten law is not made directly by the legisla- 
tive branch of government, but is declared and pro- 
mulgated by representatives, and receives the sanction 
of the state. 

Little importance was attached by the Romans to 
the distinction between these forms of law. 

Austin was of the opinion that the distinction was 
inappropriate and misleading. His contention was that 

191 
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"The terms proper to the English law are not written 
and unwritten law, but statute and common law." 
(2 Austin's Jur. sec, 765.) 

We are accustomed in America to regard the changes 
wrought in the Common law by act of Parhament 
before our time as part of the Common law. 

Our knowledge of law is not complete until we have 
assimilated Hale's and Blackstone's conceptions of 
written and unwritten law. With them the written 
meant statute law 6 (Smedes & M. 696), while the 
unwritten meant the common law, embracing general 
and particular customs. 

No doubt the name of unwritten was ascribed to 
these customs because for so long they were purely 
traditional, though in Blackstone's time they were 
found in books of reports and judicial decisions, and 
in treatises of learned sages of the profession, pre- 
served and handed down from times of highest antiquity. 

We can clearly appreciate the transition of custom 
into Case law when the processes of modem judge- 
made law are considered. It is plain to us now that 
"wherever, in any course of business, a particular 
usage obtains, which is general, uniform, notorious, 
reasonable, and consistent with the rules of law, such 
usage will be presumed to have entered into the con- 
templation of all parties contracting in reference to 
the subject matter as to which it prevails, unless the 
contrary is shown." (Rogers v. Mech. Ins. Co., 1 
Story, 608.) 

"Written" law is enacted law; unwritten is not 
enacted. Written law is the work of statesmen, 
members of the legislative branch of government, 
public officers, or executive officers. 

"Unwritten law is the work of trained lawyers, and 
its character is necessarily professional and scientific. 
It deals largely in technical terms, terms of art, as 
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our law books call them." (Pollock, First Book of 
Jurisprudence, 237.) 

The historical relation of adjudged or common law 
is of greater importance than might be imagined. It 
is a familiar truth that the judges of the King's realm 
made it their business to become advised and familiar 
with all the customs and usages, local or general, 
knowledge thus obtained becoming useful to them in 
the settlement of controversies. These customs and 
usages pertaining, as they did, to all kinds of subjects, 
"the common law rapidly became a specialized branch 
of learning worked out by 'scientific' law. Much of 
the usage which determined its form was, by the na- 
ture of the case, professional and official usage." (Id., 
243.) 

According to Markby, English lawyers and judges 
when their law was silent upon a subject, resorted to 
custom, whereas in Continental Europe the develop- 
ment of the law must always be made along Roman 
lines, because Roman principles were adopted. "The 
result has been," he says, "that whilst the law of 
Continental Europe is formally correct, it is not al- 
ways easily adapted to the changing wants of those 
amongst whom it is administered. On the other hand, 
the English law ... is a system under which jus- 
tice may be done." (Markby's Elements of Law, sec. 
92.) 

Englishmen claim that the common law system is 

the only legal system where so much regard 

■jJSSJf ' and weight is given the decisions of courts, 

■."iKSSritf . the only system where they are regarded 

as absolute authority; that this feature is 

one of the chief marks of distinction from all others. 

Before entering upon the question may it not be 
suggested that one of the characteristics of the human 
race is to copy or pattern after others, and to rely upon 
13 
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the opinions of those who have worked out problems 
before ns, whether it be in law or in any other branch 
of science? This habit of following commences with 
the youth and is found throughout life in all avo- 
cations. 

But it is said of the conunon law that the decisions 
are law and must be followed as precedents, that iS; 
that there is an obligation imposed on the judges to 
follow them, while in countries where the common 
law does not prevail it is optional with the judges 
whether decisions shall be followed or not. 

I have sought to ascertain how, where, and when 
this obligation was imposed in English law, whether 
there is anything to be foimd further than the rule of 
stare decisis, a doctrine of a natural evolution by the 
judges, having the same existence as the decisions 
themselves. 

With reference to the use of the term common law 
it may be observed that Blackstone and Hale used 
it as comprehending the body of laws, before the idea 
of following precedent became prevalent. Jus om- 
nium gentium of the Roman law is a s3nionymous term 
when used in this sense. 

But when the common law is used to distinguish 
English law as a system, it is with a view of charac- 
terizing its processes; it is Case-law — embracing the 
idea of stare decisis. 

It is said that common law as a term signif3ang a 

system became the conmaon term in the 

€f d^^ ^^y^ ^^ Edward the First; and was frequently 

used during his reign; it was there used in 

contrast with royal prerogative and with local custom. 

It is also stated that there was no "case law in the 
thirteenth Century ; a previous judgment was not 
then regarded as a binding authority." (Pollock & 
Maitland, History of Law, 177, 183.) 
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We find, however, that with the commencement 
of the Yeax Books, from 1307-1509, the judges were 
occasionally insisting upon strict adherence to former 
precedent. 

Prisot, C. J., 33 Henry VI, 41 (1455) said: "If we 
judge against former precedents it will be a bad exam- 
ple to the barristers and students at law, and they 
will not give any credit to the books, or have any 
faith in them.'' 

And the Court of King-s Bench during the reign of 
James I, Cro. Jac. 527 (1620) said that a pomt which 
had often been adjudged ought to rest m peace. In 
Horwood's Year Book, 32 Edward I, p. 32 (1304), 
Herle, J., said : "But see whether he shall be received 
to aver these three causes for the judgment to be by you 
given will be hereafter an authority in every quare 
admissit in England." 

The citation of precedents was not frequent in the 
Year Books, it being difficult to discover the source 
from which the judges derived the rules upon which 
their decisions were based. But an examination of 
the Year Books discloses the fact that there was but 
little innovation in the decisions. Records of the 
proceedings were kept as early as 1194 which no doubt 
afforded a guide for future cases. And m the reign 
of Edward I ''the practice was begun of drawmg up, 
in addition to these records, reports of cases heard and 
determined, the main, and apparently the sole object 
of which was to furnish judges with precedents to 
guide them in their future decisions." (Markby, Ele- 
ments of Law, sec, 90.) 

It was recited in the patent of King James I, by 
which the official reporters of the Years Books were 
appointed, that the common law of England is declared 
by the judges upon cases that come before them, and 
that doubts and questions arising in the exposition of 
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statutes are likewise explained arid cleared up. This 
is a distinct royal recognition of decisions as law. This 
act has been construed by some as bringing about a 
very important change in the view held by judges as 
to the force of prior decisions, being after this regarded 
as authority which successive judges were not at 
liberty to disregard. For this reason Blackstone is 
criticized for saying that the first groimd and chief 
comer stone of the laws of England is general and 
immemorial custom. (Markby, Elements of Law, see. 
91.) 

When complaint was made about the hardship 
of a rule announced, the judges replied: "Sue, then, 
to the parliament to have a new law made." 

From the beginning of the Year Books the doctrine 
of the common law has been that judicial precedents 
are to be followed m subsequent like causes. An 
English writer has said, "the life and soul of English 
law has ever been precedent." (Freeman, Growth 
English Constitution, Chapter II.) 

In the six himdred years and more since Case law 
came into existence, it has assumed such proportions 
and become so bulky, that the minds of some scholars 
in the common law are turning to the methods of 
continental systems, where Codes prevail, and where 
precedents do not have the same force and effect as 
they do in English and American jurisprudence, and 
hence reports of decisions are not so numerous. A 
learned writer has observed: "Case law is a nec- 
essary and indestructible part of every jural system, 
and peculiarly of our system, the publication of re- 
ports of adjudged cases will probably continue in the 
future, as in the past, without substantial restriction." 
(Dillon, Laws & Jurisprudence, 287.) . 

In the development of case law, the question has 
often been mooted: — Is the decision of the judges 
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itself law, and must it be followed slavishly in subse- 
quent cases as are statutes? Before discussing this 
question I will speak of the regard for decisions in 
England. 

It is generally conceded that the force and effect of 

^^^^^ judicial precedent is differently regarded in 
^gSS^ England and Continental Europe. Our 
English brethren are even pointing to their 
English offspring, America, as having too little re- 
gard for judicial opinion. 

Markby says of it: ''Thus it has come to pass 
that English case law does for us what the Roman 
law does for the rest of Western Europe. And this 
difference between our common law and the common 
law of continental Em^ope has produced a marked 
difference between our own and foreign legal systems. 
Where the principles of the Roman law are adopted 
the advance must always be made in certain lines. 
An English or an American judge can go wherever 
his good sense leads him." * 

English judges considered it their solemn duty 
to adhere to the authority of judicial precedent, even 
though individually they may have been of the opinion 
that the rule was hard or unreasonable. Lord Mans- 
field insisted that the certainty of a rule was of as 
much consequence as the rule itself. Lord Kenyon 
said: "It is my wish and my comfort, to stand 
super antiqujos mas. I cannot legislate, but by my 
industry I can discover what our predecessors have 
done, and I will tread in their footsteps." (1 Kent's 
Conmientaries, 477.) 

1 Markby, Elements of Law, sec. 92. "The appeal to precedent which is 
the foundation of our modem jurisprudence is evident in records of a date 
soon after the Conquest. . . Norman rulers had to administer a system 
with which they were not familiar, and there must have been a great deal 
of local inquiry searching for precedents, and ascertaining usages from the 
people on the spot who knew most about it.'' (Pollock, Jurisprudence, 215.) 
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The "slavish '' following of judicial precedent by 
English Common law judges in earlier periods had a 
marked influence in the development of English law. 
It retarded the development of the common law, and 
caused the creation of a new and independent system 
known as Equity. 

It is said that the judges showed "unreasoning" 
respect for the decisions merely as precedents, that: 
"The history of civilized jurisprudence can show 
nothing of the same kind, comparable with the blind 
conservatism with which the common-law judges 
were accustomed to regard the rules and doctrines 
which had once been formulated by a precedent, and 
the stubborn resistance which they interposed to any 
departure from or change m either the spirit or the 
form of the law which had been thus established." 
1 Pomeroy's Equity, 16.) 

The judges refused to follow Roman methods such 
as were pursued by the praetors, and refused to do 
as Bracton asserted they should, viz., be guided by 
equity even in questions of strict law. (Id. p. 19, 
note.) 

By some writers the statement is made that the 
decisions under the Roman system were mere opinions 
of the judges, having no binding authority as among 
the common law judges. 

Upon this the following is quoted from Austin: 

"A part of the Roman law, hke much of the Law 
of England, was made by judicial decisions on specific 
or particular cases. For in the Roman Law as in our 
own, decided cases exerted by way of precedent an 
influence upon subsequent decisions, provided there 
was a sufficient train of imiform decision. This in- 
fluence was styled 'aiLctoritas rerum perpetuo simi- 
liter judicdtarumJ' (2 Austm's Jurisprudence, sec. 
958.) 
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The truth of this statement is readily apparent when 
it is remembered that the Prcetores Urbani incorporated 
into the jits civile all that part of the jus gentium which 
was formulated by the Prcetores Peregrini, which could 
only have been by following precedents. 

Blackstone's explanation of the rule of stare decisis 
may not be just as we would express it now, 

^U^ but it means the same thing. "For if it be 
foimd that the former decision is manifestly 
absurd or unjust, it is declared, not that such a sen- 
tence was&od law, but that it was not law; that is, 
that it is not the established custom of the realm, as 
has been erroneously determined. And hence, it is 
that our lawyers are with justice so copious in their 
encomiums on the reason of the common law; they 
teU us, that the law is the perfection of reason, that it 
always intends to conform thereto, and that what is 
not reason is not law." (1 Blackstone, Com. 70.) 

Precedents and rules must be followed, imless flatly 
absurd and unjust. (Id.) 

Blackstone also said somewhere, as did the Ameri- 
can commentator — Kent — that a decision is the 
highest evidence of the law — the evidence of what the 
common law is, and is to be followed so long as it is 
unreversed, imless it can be shown that the law was 
misunderstood or misapplied in the particular case. 
When a decision has once been deliberately adopted 
and declared, it ought not to be disturbed, imless by a 
court of appeal or review, and never by the same 
court, except for very cogent reasons, and upon a 
clear manifestation of error. (1 Rentes Commentaries, 
♦476: Andrews' American Law, sec. 210.) 

"A precedent flatly unreasonable and unjust may 
be followed if it has been for a long period acquiesced 
in, or if it has become a rule of property, so that titles 
have been acquired in reliance upon it, and vested 



200 DIVISIONS OR FORMS OF LAW- 

rights will be disturbed by overruling it. In such case 
it will be proper to leave the correction of the error to 
the legislature etc/' (Andrews' American Law, sec. 
210: Day v. Munson, 14 O. S., 488.) 

And this brings us to a much mooted question: 
Do the judges make the Law? 

The philosophical idea is that the Judicial decision 
AreJsdieui IS merely the evidence of a preexisting law. 
^tS^ And this is the historical conception ac- 

•^J^ cording to Blackstone. During his period, 

^^^ and prior thereto, the fimction of the judges 
was to ascertain the existence of the custom and 
determine its validity. 

And in spite of analytical predominance we find 
this habit of thinking practiced by such eminent jur- 
ists as Story; when he finds a particular usage obtain- 
ing which is consistent with the rules of law, it is 
sanctioned and adopted. (Rogers v. Mech. Ins. Co., 
1 Story, 608.) 

Reason has always been the pride of the common 
law; law has been considered the perfection of reason, 
and what is not reason is not law. In treating of the 
authority of judicial precedent Blackstone observes 
that the judges are not delegated to pronoimce new 
law, but to maintain and expoimd the old one, "yet," 
he says, "this rule admits of exception, where the 
former determination is most evidently contrary to 
reason; much more if it be contrary to the divine law. 
... If it be foimd that the former decision is mani- 
festly absurd or unjust, it is declared, not that such 
sentence was had law, but that it was not law; that is, 
that it is not the established custom of the realm, as 
has been erroneously determined." (1 Bl. Com., 69, 
70.) 

It has no doubt long been generally agreed that 
some of the requisites of customary law, according to 
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Blackstone's exposition, is not consistent with reason 
or logic. 

For instance, as Blackstone explains, the ''good- 
ness of a custom depends upon its having been used 
time out of mind; ... or, time whereof the memory 
of man runneth not to the contrary." It was the 
province of the courts to ascertain and determine the 
existence and validity of customs, and when once an 
adjudication was made, former precedents were to be 
followed where the same points came up again. Judges, 
according to Blackstone, were not delegated to pro- 
noimce new laws, but to maintain and expoimd the 
old ones. 

Glancing at these features of the common law, it 
may be observed that the conditions and history of 
the times when the custom existed or decision was 
made are to be considered in determining its sound- 
ness. If our imwritten law was dependent upon the 
work of judges, who merely ascertained and deter- 
mined the existence of customs and precedents, and 
who did not possess the power of exercising individual 
judgment as to their reason and soimdness, it would 
hang by a slender thread. 

Blackstone's claim that ''judicial decisions are not 
the source of law but evidence of a pre-existing law," 
has found critics and supporters in the generations 
that have passed since his day. Abimdant evidence 
is to be found in the reports of decisions of the courts 
that they do not make new law. (Professor Hammond, 
in Notes to Blackstone, Vol. 1, p. 211 collects some 
expressions of judges along this line.) 

Whatever may have been the fact in the earlier 
history of the conunon law, there is now no doubt 
that the modem view is, that the judges make the 
law, in a certain sense; and while adhering closely 
to the rule of stare decisis, when close examination 
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and study is made of former precedents, resulting in 
finding them manifestly and clearly unsoimd, they 
are not followed, and are therefore overruled. 

While the judges make the law, in a sense, their 
reported decisions are evidences of rules of action, 
or of human duty, dictated by a sense of right and 
justice, which principle is what actuates and controls 
the court. The expression of the judge in the old 
Year Books (8 Edward III, 6, pi. 35, fol. 327,): "It 
was law before we were bom," is suggestive of 
the science of human duty that lies back of, and yet 
walks alongside of the law, controlling courts and 
legislatures. 

Blackstone's notion of Customs, and of all their 
essentials, seems to us now, somewhat crude; — but 
such was the beginning of the common law. The 
science of the law, in all its force, had not then been 
opened up to Englishmen, as it had appeared to the 
Romans who were older, and who had in their time 
also followed customs, building their system of law, its 
elements, its fimdamentals, in this way step by step. 

The law of reason embodied in the law of nature 
entered into the earlier decisions quite as much as 
it does now. It is gratifying to see strong advocates 
of the analytical school giving credit to natural rea- 
son, the product of the law of nature, as the life of 
modem Common Law. (Pollock, Expansion of Com- 
mon Law, 108, 109.) 

Acknowledgement of allegiance and obedience to the 
law of Reason is frequent in modem decisions. (Brad- 
ford Corporation v. Ferrand [1902], 2 Ch. 655, 661.) 

The whole controversy over the relation of Law 
and Ethics, and the true basis or source of Law, hinges 
upon the proposition whether judicial decisions are 
the sources of Law, or are but evidences of preexisting 
laws. 
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Some early writers, — ^Austin and Digby, — oppose the 
theory that judicial decisions are not the source of 
law but evidence of a preexisting law. Austin char- 
acterizes the theory that judges do not make the law 
as "childish fiction," sarcastically observing that 
"judiciary or conmion law is not made by them, but 
is a miraculous something made by nobody, existing, 
I suppose, from eternity, and merely declared from 
time to time by the judges.'' (2 Austin, Jurispru- 
dence, p. 102, sec. 919. [Campbell's Ed.] Digby, 
History Real Property, p. 53.) 

Some American writers are of the opinion that the 
decisions are not the mere evidence of the law, but are 
the law themselves. (Pomeroy, Municipal Law, sees. 
284, 295, 298. Dillon, Laws & Jur. p. 237.) 

From the earliest times the courts have given ex- 
pression to views such as are found in the Year Book of 
8 Edward III, 6 pi. 35, fol. 327 as follows: "It wm 
law before we were bom that one who comes at the 
expense of a party shall not be put on the inquest; 
and we will not change that law." 

The question whether the decisions of the courts 
of last resort were to be considered rules of decision 
in the trials of cases in the Federal Courts has been 
decided by the Supreme Court of the United States, 
that court holding that they were not, Mr. Justice 
Story stating as follows: 

"In the ordinary use of language it will hardly be 
contended that the decisions of courts constitute laws. 
They are at most only evidences of what the laws are, 
and are not of themselves laws. They are often re- 
examined, reversed, and qualified by the courts them- 
selves, whenever they are found to be either defective 
or ill-founded, or otherwise incorrect." (Swift v. Ty- 
son, 16 Peters, 1; Railroad Co., v. Bank, 102 U. S., 14, 
29; See Kosh No Nong v. Burton, 104 U. S., 678.) 



204 mvisioKs or forms of law. 

Bishop says: "One who, as author, practitioner, 
or judge, should forget for a moment that the words 
of judicial decisions and the law are things quite 
diverse, would be pretty likely to find himself stum- 
bling." (Bishop's Non-Contract Law, sec. 39, note 7.) 

The following is quoted from an eminent authority: 

"The existing body of English case law has been 
mainly the work, the stupendous work, of judges 
and lawyers extending in almost unbroken reach 
through several hundred years. It has not been 
excogitated by any single brain; it is not the product 
of any determinate number of minds, but it has been 
the slow work of ages, constantly growing and ever 
changing. It is never stationary, and never can be. 
It can never reach a fixed and final form. English 
law in the shape in which we have it, is thus essentially 
a growth, a historical development, — ^the work, I 
repeat, chiefly of the lawyers and judges of England 
through a succession of centuries." (Dillon's Laws & 
Jurisprudence, 27, 28.) 

And from another authority: — 

"Historically considered, it is true that om* judges 
make law. Looking over the long series of their deci- 
sions, we can see that almost every great name has 
made the law different from what it was before; has 
enlarged or narrowed a rule, introduced a new dis- 
tinction, recognized a principle not before obvious, or 
in some way left the mark of his own reasoning upon 
the cases submitted to him. In many instances such 
individual work has been accepted for a time as law, 
and subsequently rejected as due to a mistake or the 
idiosyncrasy of a peculiar mind. (Hammond's Notes 
to Blackstone, Vol. 1, p. 215.) 

It is a familiar rule that the decisions of state courts 
are not binding on the federal courts. And it is also 
undisputed that decisions of courts outside and be- 



STATUTORY AND CASE LAW. 205 

yond the jurisdiction where they are pronounced are 
to be regarded as nothing more than arguments, and 
may or may not be followed. 

As has been stated elsewhere this trait in American 
jurisprudence is radically different from mother Eng- 
land methods, and more resembles those of Continental 
Nations. It comes about, however, as a mere incident 
of government, and not through, or by reason of any 
determined course or stand in respect to judicial 
precedent. 

The decisions of courts of other jurisdictions may 
truly be said to be evidences of the arguments and 
rules, and not the law. 

So are the decisions of the courts of England evi- 
dence of the common law, as weU as the rules of the 
common law, but they are not to be regarded as Law 
with us imtil adopted in a particular jurisdiction. 

It is indeed a momentous question whether we are 
to regard a decision within our own jurisdiction as the 
law or as evidence of it. It is, and it is not. The 
decision of a court of last resort is absolute law for all 
purposes in all lower courts. But if it is not right 
and just, parties are entitled to again bring it to the 
attention of the Court of last resort who may re- 
examine it, modify or overrule it. This, however, will 
never be done except for very urgent reasons, or upon 
a clear manifestation of error. (Andrew's American 
Law, p. 254.) 

A flatly absurd rule or unjust decision within the 
jurisdiction, for practical purposes, must be acknowl- 
edged to be both the source and evidence of the law, 
until overruled or changed. 

If it is not in harmony with the moral principle it 
may not be regarded as sound law, but nevertheless 
it will operate as law until overruled or modified by the 
legislature. 
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Not infrequently is found in decisions statements 
that: "A precedent flatly unreasonable and unjust 
may be followed if it has been for a long period ac- 
quiesced in. ... In such a case it will be proper 
to leave the correction of the error to the legislature." 
(Emerson v^ Atwater, 7 Mich. 12: Day v. Munson, 14 
O. S. 488.) 



XIV. 
SOURCES OF LAW. 

CUSTOM AND USAGE. 

Customs and usages have been considered the prin* 
cipal sources of law as well as the oldest form of law 
making; they mark the transition between morality 
and law. Holland says: "Morality and customary 
rules were the same thing, but the distinction between 
the two was more and more sharply drawn as time 
went on." (Holland Jur. 50, 51.) 

The early theory was that the common law con- 
sisted of those principles, usages and rules of action 
and immemorial customs which were embodied in the 
decisions of courts, and which were not dependent 
upon the express declaration of the legislature. When 
once the custom or usage became the rule of the com- 
mon law, it had the same force and effect, practically 
as acts of Parliament, and was not subject to change 
by later decisions, unless for urgent reasons. 

The customs upon which it was considered that the 
common law was bottomed, were of two kinds: (1) 
General and (2) Particular. The general customs 
constituted the law by which the courts were directed 
and guided, and related to various subjects, such as 
descent of lands, transfer of property, execution of 
contracts, rules for expoimding wills, deeds and the 
like. 

The customs were to be known, and their validity 
was to be determined by the judges who were, according 
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to Blackstone^ the depositaries of the laws. When 
once a decision was made it was to be followed in 
subsequent decisions unless it be found that the for- 
mer decision was manifestly absurd or imjust^ in which 
case it was not to be regarded as law. The law and 
the opinion of the judge, Blackstone contended, were 
not always convertible terms, or one and the same 
thing, since it sometimes may happen that the judge 
may mistake the law. Blackstone lays down certain 
rules as to the foimdation of a custom; it must have 
been followed so long that the memory of man 
runneth not to the contrary; it must have been con- 
tmuous; it must have been peaceable; it must be 
reasonable, certain, etc. 

Custom or habit at one time imdoubtedly did con- 
stitute the basis of the conmion law, but not merely 
because of usage, unmemorial or otherwise, but be- 
cause the usage rested upon the public conscience, 
and received the sanction of the general run of right 
minded citizens, and appealed to their common sense 
and convictions. As an early writer puts it: "It 
is not the custom itself that we respect as law, but it is 
the rule or contract or other obligation, the existence 
of which is presumed from the usage.'' The custom- 
ary rule is adopted as the rule of law only when there 
is a conviction of right or duty formed from the custom 
before we can deduce a law. As Professor Hanmiond 
states: ''We must look for some other element than 
the mere custom to constitute law; it is the conviction 
of right, often vaguely termed natural reason, right 
reason, etc., which converts certain customs into the 
form of legal rights and duties or of maxims and rules." 
(1 Hanmiond's Blackstone, 213.) 

The principal and most authoritative evidence of 
the existence of customs, according to Blackstone, 
were the judicial decisions. 
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Blackstone states that though the collection of 
customs found m Alfred's Code may be the 
^c£l^^ foimdation of the common law, yet, he ob- 
serves, the majdms and customs are of higher 
antiquity than memory or history can reach. 

Herein, is one of the chief faults in the reasoning 
of the learned conmientator. Tlie soundness or the 
goodness of the maxim, or the custom, in his estima- 
tion, seems to rest upon its age. 

In a perusal of the history of law many comments 
upon this point, complimentary and otherwise, may be 
found among the various writings. If the stability 
of the common law had depended upon the one theory, 
viz., its antiquity, and its use time out of mind was 
what determined the weight and authority of a maxim 
or rule, the conmion law would not have advanced 
as it did. 

It is quite common knowledge now that "particular 
rules of the common law have their birth and continu- 
ance and decay as truly as the generations of men." 
But the history of the common law is of immemorlai 
antiquity, and sacred to English speaking lawyers 
akin to the sacredness which there is felt in the minds 
of the cleigy for scriptural doctrines. What appeals to 
tlie lawyer, however, is not the antiquity of doctrines 
merely, but antiquity of thought, modes and process^. 
The heart and soul of the common law — ^which ki com- 
mon reason, — or the science of human duty, — h a 
thing which has an existence as an integral part of the 
common law; separate and apart from particular rules 
and doctrines. The latter may serve their purpose 
according to conditions and circumstances, may live 
and die, while the former — reason — is, like the word 
of God — everlasting.. 

It is indeed quite impossible, if not immaterial, to 
trace the history oi some of the immutable truths and 
14 
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doctrines which constitute the common law, though 
we may locate the time and place when they were 
made use of or applied. 

We first saw common reason which now forms the 
basis of the common law budding out in the Roman 
flower — lex naturoe. 

We may commence at the beginning of the judg- 
ment rolls, and ascertain what order was made in par- 
ticular cases, but we will not likely find written therein 
the reasons therefor. 

We may, by consulting the Year Books and reports 
of cases, locate the original inception of particular 
rules and doctrines. But these rules and doctrines 
are either worn out, or are varied from time to time, 
by reason of historical changes in customs, conditions 
of government, and finally disappear. 

The binding force of the custom, whether embod- 
ied in a judicial decision or not, does not 
Biadta^ Force ^^jj^^ £j.^jj^ immemorial usage, nor from its 

adoption by courts, but rather from the 
soundness or justness thereof, determinable by appeal 
to conuBon sense or reason, and convictions of the 
people. It is not reasonable to consider a custom 
obligatory in itself; the mere observance of a custom 
or usage cannot give rise to an obligation to continu- 
ance of the same; it is on the contrary the convic- 
tion of right which arises from such usage which 
leads men to observe, and the courts to adopt the 
custom as the basis of a rule founded thereon. 
Early writers proceed upon the theory that custom 

made law directly, but in course of time 



srideM the view became prevalent generally that 

customs were to be regarded merely as the 

soim;e or evidence of the law. It is this theory, no 

doubt, which laid the foimdation for the contention 

that decisions of coiu1)s were to be regarded as mere 
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evidences of law rather than the law itself^ And this 
view of judge-made' law finds 'expression in modem 
adjudications. This subject has 'Been discussed (ante, 
p.' 200), but it may here be remarked that since Case 
Law took on scientific aims and characteristics, there 
are, as has been previously shown (ante, p. 200) instances 
or phases of case law where rules expressed in the 
abstract in cases, are not to be regarded as mere evi- 
dence, but the law itself, as much so as if expressed in 
statutory form. In some states the syllabLare written 
by the judges themselves and are to be regarded as 
the law. The rules embodied in the syllabi, are writ- 
ten in the form of abstract propositions, though in fact 
they are based upon the facts -embodied in the state- 
ment of the case by the judge. The individual opinion 
of the judge contains the reasons, arguments and prin- 
ciples upon which the law, or abstract rule rests. 

The custom or usage then, it may be said, is to be 
found in the facts of the case as appears in the state- 
ment. 

This view of Case Law will be foimd illustrated in 
individual states in America, and in England, where 
the decisions by the courts of last resort are in fact to 
be regarded as the law, imtil changed or modified. 

As observed by one writer, ^'when these judicial 
decisions are examined, it is plain that the legal part 
of them, as distinct from findings of fact, rests not upon 
proof of general usage, but upon appeals to the com- 
mon sense and convictions of the conmiimity.'' (Ham- 
mond's Notes, 1 Bl. Com. 210.) 

Just as the early writers upon law deduced the 
rule or contract or obligation from usage or custom, 
rather than regarding the custom as law, so do we now 
regard the abstract proposition of law found stated 
in the judicial decision, disassociated from the facts, 
as the law. 
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It is the same idea in different form. The theory 
that the custom or the decision is but the evidence of 
the rule, seems to be an essential characteristic of the 
coDMnon law and American system so as to permit 
courts to act upon conviction of right and justice, or 
right reason, and change and modify former decisions 
so as to conform thereto. 

The conuBon law is a system of elementary prin- 
ciples and of general judicial truths which are con- 
tinually expanding with the progress of society, and 
adapting themselves to the gradual changes of trade 
and commerce and mechanic arts, and the exigencies 
and usages of the coimtry. (Pierce v. Proprietors, etc. 
10 R. I. 227.) 

The rules and doctrines of the common law change 
as conditions of persons and things change. But the 
fimdamental processes and principles have remained 
the same throughout the development of the civil 
law. We cannot locate the time or place of the adop- 
tion of these fimdamental and everlasting principles 
of the common law, but we can without difficulty 
trace the origin and history of many rules and usages 
of the system. In tracing the history of law we can 
see where particular rules had their birth, how long 
they continued, and when they ceased to exist. But 
the system with its essential characteristics lives on 
and its fundamentals may be truly considered of 
immemorial antiquity. 

Customs die, but principles and reason live on. 



XV. 

SOURCES OF LAW. 

(Continued.) 

THE LAW OP NATURE OR OP REASON. 

The so called law of nature had its origin in Greek 
n^ uw of philosophy. It came from the Stoics. With 

*•*"•• them naturoB meant the_. imiverse of things, 
which the" Stoics declared to be guided by reason. 
Their conception was that as man was possessed of 
reason, by analogy they considered that the actions 
of man were to be guided by the law of nature as well 
as the law which controlled the universe. Reason 
gave birth to virtue and moraUty. Roman jurists 
adopted these ideas, and moraUty was considered an 
absolute requirement of law to be adopted and em- 
bodied in the decisions of the judges. No line, there- 
fore, was drawn between law and morality. So rigid 
was Roman adherence to this principle, that whenever 
there was danger of the civil law causing a violation of 
the laws of morality, the praetors called the lex naturce 
to their aid providing a remedy in accordance with the 
exigencies of the case. The result of these exceptional 
cases was the formation of a body of equitable prin- 
ciples. So long as the municipal law furnished re-- 
dress it was followed, but when it fell short the praetors 
turned to the law of nature and the law of other na- 
tions supplying the deficiencies by the application of 

213 



214 SO.URCES OP LAW. 

equitable pmciples.^ (Sandar's Justinian [By Ham- 
mond] Introd. sec. ll; pp. 13, 69.) 

The Roman conception of lex naturoe was somewhat 
crude, the predomiimting principle viz., "reason," 
however, was later tfltken up by continental scholars 
and developed into a ^nilosophy of law. JMuch has 
been written in respect to ''natural law,'' comparing 
the analogies of cause and effect foimd in nature with 
human affairs. So lias much condemnation been 
heaped upon what is conceived to be moral and poUti- 
cal philosophy. Professor Hammond in his Intro- 
duction to Sandar's Justinian says: ''However base- 
less in itself as a theory of the whole system of law, it 
imdoubtedly gave a great impulse to human thought 
and led tojthe correction of a host of venerable errors 
and fallacies." •• •_ 

Professqt Lorimerin reference to the subject says: 

"Natural law, wheii treated as a science, is often 
called the philosophy, of the law. . . . 

"The science of the law of nature, or the philos- 
ophy of law, professes to fumisli us with the doctrines 
of natural law in the abstract. % . . There is a law 
of nature which goveriis the human life of man, whether 
we discover it and f oJfow it, or t)lindly and ignorantly 
set it at defiance. . ... The science of jurisprudence 
differs from the sciefree. of natural law, and from the 
philosophy of law, in "this respect, that, in addition to 
the discovery of the doctrines o£ natural law and their 
general and permanent action, 'it includes their local 
and temporal realization — i. e.*^ positive law, properly 
so called in all its branches. Jurisprudence thus 
embraces legislation, whether the subjects with which 
it deals be poUtical,* economical, social, national, or 
international, civil o£ ecclesiastical, public or private, 
general or particular, as well as jurisdiction and execu- 
tion; whilst the study of an academical Faculty of 
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Law extends to the study of the whole human rela- 
tions/' 

This is the language of James Lorimer, Professor of 
Public Law and the Law of Nature in the University 
of Edinburgh. 

This writer considers jurisprudence wholly from 
the viewpoint of nature. God is regarded 

ik^itato! by him as the one Primary source of natural 
' law — the inevitable postulate of jurispru- 
dence, as of all other sciences. The jurist is beholden 
to the metaphysician for the primary source of his 
science, he contends. His maxim is to "follow natm^e '' ; 
he insists that conscience is not a separate faculty 
but a revelation of our whole nature, constituting 
moral consciousness; that it is this view of the indivisi- 
bility of our moral natiu^ which warrants oiu* repu- 
diation of the distinction between perfect and imper- 
fect obligations. Nature, he says, reveals our rights 
and duties, all of our subjective rights resolving them- 
selves into the right of liberty. 

He treats jurisprudence as a branch of the science 
of nature. 

Practical lawyers are unable to appreciate the 
theorizing of such moralists. (Dillon on Laws & Jur., 
7, 8, note.) 

There are, however, certain truths in philosophy 
which are helpful in law; knowledge gained in its study 
and used as a guide in the conduct of human actions, 
results in practical good. 

It must be conceded that there is not much benefit 
to be derived from an extensive pursuit of natural 
law. A study of the history of the question ought 
always to be interestmg as well as instructive, because 
here and there we may gather some useful thought. 
In modem times we hear much said about the reason 
of the law. That was mainly all there was in lex 
natures. 
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In every condition or transaction of life, where a 
controversy arises, the very nature thereof suggests 
the application of the rule of law which the thing in 
the light of reason deniands. 

The indulgencies in the numerous "analogies" be- 
tween the law of nature and positive law, and between 
the theories of transcendental ethics and law do not 
oft^i seem practical or beneficial. They may con- 
stitute beautiful figures in moral philosophy but in 
real life they vanish. 

There are useful lessons to be drawn from the obso- 
lete natural law, which we daily apply un- 
"'•^SiS"'^ mindful of its origin, viz: when the already 
existing law was likely to endanger the 
moral right, resort was had to reason and common 
sense and justice, then called natural law, and relief 
accordingly granted. Remove the crude shell, and 
we have the law of reason, morality and good sense, 
which has contributed much toward the development 
of a considerable portion of oiu* modem law. The 
Courts of Equity adopted and followed the dictates of 
natural reason. Lord Mansfield injected good con- 
sciiwce and equity into the common law by means 
of the common counts. 

The basis of the Law Merchant was based on its 
intrinsic reasonableness evidenced by the general 
consent and usage of the persons concerned. It was 
a part of the law of nature and nations, universal and 
one and the same in all countries in the world. (Pol- 
lock, Expansion Common Law, 117.) 

A considerable part of our law has been made since 
the theories of some of the earlier writers about Natural 
law have been abandoned. But in spite of all that 
may be offered in opposition to the Natural Law which 
originated in the Roman System, and which found its 
way into England, the ideas or principles which crept 
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into the common law by means of it^ have been the 
life and soul of that system. 

Natiu^al reason and the just construction of the law 
are the controlling forces in all rules and doctrines of 
law. 

It is a source of great satisfaction to note the ex- 
pression of the views of a learned writer, upon the 
subject of ''Natiu*al Law.'' Considerable attention 
has been given the writings of this author in these 
lectures, because he is the strongest Uving advocate 
^of the analytic school, and is much opposed to com- 
mingling Law and Ethics. 

In a discussion of the Law of Nature, or of Reason, 
as he puts it, in a recent work, after referring to a 
number of modem rules and doctrines, which he says 
are founded solely on general principles of reason a^d 
convenience, he states thatj ^^The justification of their 
existence lies not in any ancient maxims or forms of 
pleading, but in the intrinsic and indefeasible com- 
petence of the law to stand in the forefront of social 
morality." 

He shows that the Law of Nature is not an "ar- 
bitrary individual preference, but that on the con- 
trary, it is a living embodiment of the collective reason 
of civilized mankind, and as such is adopted by the 
Common Law in substance though not always by 
name." "But," he says, "it has its limits. . . . 
Natiu*al justice has no means of fixing any rule to 
terms defined in number or measure, nor of choosing 
one practical solution out of two or more which are 
in themselves equally plausible." 

"Our courts," he states, "go on making a great 
deal of law which is really natural law, whether they 
know it or not." "With or without authority," a 
solution must be found for every case, "and general 
considerations of justice and convenience must be 
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Z- relied on in default of positive authority. . . . 

^ These general considerations are nothing else than 

what our ancestors of the Middle Ages . . . im- 

derstood by the Law of Nature/' (Pollock, Expan- 
^ sion of Com. Law, 125, 130, 131.) 

^-^ This is a full and complete admission of the claims 

~ - of the philosophical adherents, and it seems to me 

that we might as well proceed upon this theory or 

ba^fe without further argument or controversy. And 

- this is what the courts do. 

•^" Iir a recent English case, 1902, the court said:^ 

* '^The foimdation of the right [to watercourses] as 

_^ stated throughout all the cases is jus natures. . . . 

I have come to the conclusion that jtis natures is used 

^ -^ in these cases as expressing that principle in English 

7^. la^ which is akin to, if not derived from, the jv^ 

^^ naturaU of Roman law. English law is quite inde- 

* pendent of Roman law, but the conception of cequum 

-;^ et bonum, and the rights flowing therefrom which are 

included in ju^ naturale underlie a great part of Eng- 

• lish Common Law; although it is not usual to find 

^ 'the -law of nature' or * natural law' referred to in so •• 

^ many words in English cases. ... I am not, 

•^ therefore, introducing any novel principle if I regard 

]u^ natures, on which the right to running water rests, 
•"^ as ^neaning that which is ceguum et bonum between 

the upper and lower proprietors." 
^ Sir Thomas Hobbes (vol. 2, English works, 16) 

^ HobbM* ^y^ *^^* ^^^ ^^^ ^^ Nature is the dictate 

^^•''■' of right reason; that the laws of nature 

are immutable and eternal; what they forbid, can 

-: never be lawful; what they command, can never be 

imlawful; that the natural law is the same with the 

moral; that the laws of nature are the sum of moral 

philosophy. 

A law of nature is a precept or general rule, found 
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out by reason, by which a man is forbidden to do that 
which is destructive of his life, or taketh away the 
means of preserving the same. Right and law ought 
to be distinguished, because right consisteth in liberty 
to do, or to forbear; whereas law detelmineth, and 
bindeth to one of them. ThjB law of natm^e and the 
civil law contain each other, and are of equal extent. 
For the laws of natiu^ consist in equity, justice, 
gratitude, and other moral virtues on these depend- 
ing, the condition of mere nature. The civil law is 
a part of the dictates of nature. ^.^ 

Civil Law is to every subject, those rules which 
the commonwealth hath commanded him, by word, 
writing, or other suflBcient sign of the will, to make 
use of, for the distinction of right and wrong; that is 
to say, of what is contrary, aiwl what is not coai^raiy 
to the rule. (Hobbes' Works, vol. 3, p. 251.) 



XVI, 
SOURCES OF LAW. 

(Ccmtinued.) 

SCRIFTUKAL LAW. 

In eaxlier ^jnes, for civil purposes, the rules of 
human conduct were considered to be enjoined by 
the precepts of Christian religion and morality. The 
early lawgivers drew from these sources, beUeving 
that the conunands of reUgion and morahty should 
likewise be the comnxands of the civil law in regulat- 
ing and controlling human conduct. 

Judicial expressions are to be found to the effect 
that reUgion is a source of law. (Cowen v. Milboume, 
L. R. 2 Exch.. Cases, 230; Baltimore &c. Ry. Co. v. 
Church, 108 U. S. 317, 331; Holland Jur. p. 56; An- 
drews' Am. Law, sec. 68.) But Chief Justice Coleridge 
in a charge to the jiuy completely explodes this idea. 
(Rex V. Foote, 48 L. T. N. S. 733.) 

Some consider the laws of God as the starting point 
of the science of morahty, while others adopt utiUty 
as the guide. 

We shall not discuss this question further than to 
remark that we should fear to trust utiUty as the test 
of what is right or wrong, and to express an abiding 
faith in the theory that the Supreme Ruler of the 
Universe contemplated governmental agencies to fur- 
ther His will, for the peace and happiness of mankind. 

Furthermore a comparison of scriptural and civil 
law will demonstrate that they prescribe the same rules. 
220 
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The divine law is the light and the way (Prov. 
6, 23). 

The second great commandment is: "Thou shalt 
love thy neighbour as thyself'' (St. Matt. 22, 39; 
St. John, 13, 34). 

The duties of men towards one another are nothing 
but the effects of that regard which every man owes 
to another, according to the engagements under which 
he happens to be. 

"Defraud ye not one another" (1 Cor. 7, 5). 

Stealing, murder and the like are expressly for- 
bidden by the Divine law, as well as by the civil 
or human law. 

As Blackstone says: "Those human laws that annex 
a pimishment to it, do not at all increase its moral 
guilt, or superadd any fresh obligation in foro con- 
acierUice to abstain from its perpetration. Nay, if 
any human law should allow or enjoin us to commit 
it, we are boimd to transgress that human law, or else 
we must offend both the natural and the Divine." 
(1 Blackstone Com. p. 42, 43.) 

"And as ye would that men should do to you, do 
ye also to them likewise" (Matt. 7, 12; Luke, 6, 31). 

It is forbidden to use any infidelity, double dealing, 
deceit, knavery, and all other ways of doing hurt and 
wrong" (1 Thess. 4, 6). 

Because all men do not maintain public tranquillity, 
because they do not have the inward dispositions to 
do so, it is necessary to employ force and punish- 
ments (1 Tim. 2, 2; Rom. 13, 14). 

"The law is not made for a righteous man, but for 
the lawless and disobedient" (1 Tim. 9). 

The laws of religion require an upright intention 
to the heart, which may not only fulfill the letter of 
the law outwardly, but which may observe the spirit 
and design of it inwardly; and in policy, one satisfies 
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the laws by observing them outwardly, and attempt- 
ing nothing against their prohibition. 

The temporal powers conmiand and forbid only 
what relates to the outward man; maintain every one 
in his rights; dispossess usurers; chastise the guilty, 
and pimish crimes, by the use of penalties and pim- 
ishments, proportioned to what the public peace re- 
quires. (Domat's Civil Law.) 

It is the office of the Civil Law to carry into effect 
the precepts of the Divine Law and the Moral Law, 
against those persons whose consciences do not impel 
them to observe the law. 

We have noted some points of similarity in the 
Divine and Civil Law, but as to all matters not com- 
inanded or forbidden by the Divine law, the State has 
full power, within the limits of the fimdamental law, 
to interpose, and to make that action unlawful which 
before was not so. 

But after all towering above all law, is the com- 
mand of the Divine law, that you shall do wrong to 
no man, and give every one his due (Matt. 7, 12; 
Luke, 6, 31), requiring sincerity and honesty in all 
engagements (Phil. 1, 10; Prov. 12, 22), fideUty in all 
engagements, avoidance of all double dealing, deceit 
and wrong doing (1 Thess. iv, 6), which precepts en- 
ter into and furnish the foimdation of the greater 
portion of the Civil Law. 

Following up this line of argument it may be readily 
demonstrated how the criminal law provides for pim- 
ishing offenses condemned by the Divine law; how 
in the law of contract and tort, the precepts of Divine 
law as to honesty and fidelity are upheld. But this 
will not be further pursued now. To do so would 
be to consider the whole body of law. 

Austin in considering the origin or sources of the law 
says (p. 9), that ''the Divine law is the measure or 
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test of positive law and morality. That is to say,v 
law and morality in so far as they are what ought 
to be, conform, or are not repugnant, to the law of 
God.'' 

And in St. Germain's Doctor and Student (Dial. 1, 
ch. 4), it is stated that the law of reason and the law 
of God are the first two of the principal grounds of 
the law of England. 

Puflfendorf (Law of Nature and Nations, ch. 7, 
p. 3, sec. 2), says: 

"God as the author of the Law of Nature must 
also be looked upon as the founder of civil societies, 
and consequently also of sovereign power, without 
which they cannot exist. For we must refer to a 
divine origin, not only the establishments made di- 
rectly by God's order, and without the intervention 
of any human act, but also those which men have 
invented themselves by the light of reason, according 
as circumstances of time and place required it, in 
order to acquit themselves of obligations imposed by 
some divine law. Therefore, as the duties of natural 
law could not conveniently be performed, since the 
great multiplication of mankind, without civil gov- 
ernment, it is clear that God, who has prescribed that 
law to men, has thereby commanded them to form 
civil societies." This is in accord with the scriptural 
doctrine. (Romans Chap. XIII.) 

When the power of making statutes regulating the 
status of men came into full recognition, it covered 
a wide scope in the law, and throughout the Middle 
Ages the theory of the union of law and morality pre- 
vailed. "When all law came to be considered as the 
direction of human conduct toward virtue and heaven, 
its character as legislation by a higher power was the 
logical consequence; and this once established, .the 
law that could not be regarded as the revealed or 
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natural legislation of God was explained in analogy 
with it by attributing to it an earthly sovereign." 
(1 Hammond's BL, p. 105.) 

Blackstone followed the theory of the Middle Ages, 
contending that all law is the command of the legis- 
lator. Other writers, among whom were Bentham, 
adopted the same view, rejecting natiu*al law as a 
wholly different kind of law. 

The theory of the Divine right of the King no doubt 
had much to do with this conception of the law. 
King James^ favorite saying was: "Grod makes the 
King, the King makes the law." 

The standard of duty which is adopted for use in 
law, is the same standard which receives the sanction 
of the Christian reUgion. The State applies this 
standard and compels compliance therewith. The 
purpose of law and civil government is the enforce- 
ment of morality and civil duty. The State being 
ordained for a moral purpose it follows that every 
officer and citizen must act under a high moral re- 
sponsibility. 

The State cannot divest a man of a right with which 
God has endowed him, nor relieve him of a duty re- 
quired of him by the moral law. 

A distinct characteristic of our American form of 
government is that Church and State are separate. 
This means that the State maintains, or requires, no 
form of religion, or demands no religious tests, but 
allows perfect freedom in matters of religious and 
moral beliefs. 

While it allows absolute freedom of thought, the 
State will not permit its citizens by act or deed, 
though imder the iafluence of moral or religious be- 
liefs, to commit invasions upon Christian morality. 

As observed by Mr. Justice Field: "However free 
the exercise of religion may be, it must be subordinate 
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to the criminal laws of the country, passed with ref- 
erence to actions regarded by general consent as 
properly the subjects of punitive legislation. . . . 
Whilst legislation for the establishment of a religion 
is forbidden, and its free exercise permitted, it does 
not foUow that everything which may be so caUed 
can be tolerated. Crime is not the less odious be- 
cause sanctioned by what any particular sect may 
designate as religion. (Davis v. Beason, 133 U. S. 
333.) 

Our forefathers saw the evils flowing from the 
unison of Church and State in the parent country, 
and other continental nations, and planted the seed I 
of religious freedom in our constitutional compact. 
At the same time they recognized the truth, that the 
practice of Christian morality is absolutely essential 
to the safety, welfare and stability of our government. 

Christian morality being recognized in terms in our 
written constitutions (ante, p. 144) as an essential char- 
acteristic of State Governmental existence, it is the 
chief function of the State to use the arms of the 
government to enforce the principles of morality. 

And this is precisely what it does practically and 
absolutely. 

Our courts are in duty bound and stand ready to 
remedy aU invasions upon morality. The State has 
inherent power to do any and all things essential to 
the welfare and happiness of its citizens, whether it 
concerns the conduct, the health, or what we eat or 
drink. 

The State in this enlightened twentieth century has 
fulfilled its divine mission by passing all the necessary ] 
laws to safeguard and inculcate Christian morality. / 
The State has emblazoned on its statute books those 
precepts of morality which are of divine origin, which 
are strewn throughout our scriptural law, and which 
15 
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have been fostered and nurtured at our firesides, in 
our schools, and in our churches. 

The State has done its part; it has passed ample 
and sufficient laws to promote the interests of moral- 
ity. The laws are adequate. Their provisions har- 
monize with the Divine Law, and conform to the 
standard of morality. 

If they are not observed or enforced, it is the fault 
of the people and their public servants. 

I want to speak of the vice of gambling. 

Adequate provision is made against gambling, larg^ 
and small. The newspapers report that Professor Lord 
of Columbia University, and Professor Kirby of the 
Catholic University, in public addresses advocate that 
gambling is not wrong in itself. Professor Palmer of 
Harvard complains that the law pimishes gambling 
in small forms, but not in the larger fields of dealing 
in margins in stock exchanges. If he had been a 
lawyer he would not have made that statement, be- 
cause the law has and does condemn this form of 
gambling. These transactions, that is, dealing in 
margins commonly so called, are within the purview 
of the criminal statutes against gambling; and courts 
will not enforce contracts growing out of such dealings. 
The law provides for the punishment of all violations 
of the Sabbath, and all the vices condemned by the 
moral code. 

The force behind the law and in its administration 
is morality, but if results are not always up to the 
standard, it is not the fault of statutory or conmion 
law, but it is due to the influences of his satanic majesty 
sojourning in the soul of the individual connected with 
particular cases of maladministration. 

The State or government being one of God's agencies, 
and its officers being His ministers, it follows that the 
best men should be selected to fill public placisd. 
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Citizens, as well as officials, have important duties 
to perform. 

When the day comes when all public stations are 
occupied by none but pure men, and there is full, 
active and hearty cooperation by the citizens, then 
the Majesty of the Civil Law will he upheld and main- 
tained according to the Law of God. 
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XVII. 

SOURCES OF LAW. 

(Continued.) 

EQUITY. 

In its primary sense, Austin contends, equity is Law, 
g^. _ universal or general, and not particular or 



■*■'• partial, and is synonymous with universal- 
ity. In this sense, he states, it was applied to the 
jus gentium of the Roman law which branch of law 
was common and not particular. "The jus gentium 
to which it was applied being distinguished by com- 
parative fairness, equity came to denote, in a second- 
ary sense, impartiality. And impartiality being good, 
equity is often extended, as a vague name of praise, 
to any system of law, or to any principle of direct or 
judicial legislation, which, for any reason, is sup- 
posed to be worthy of conmiendation." 

"Equity signifies judicial impartiality; that virtue 
which is practiced by judges, when they administer 
the law, agreeably to its spirit or purport." 

"Equity is often synonymous with the performance 
of imperfect obligations. An equitable man is a man 
who, though not compelled by the legal sanction, 
performs the obligations imposed by the moral and 
religious sanctions. In like manner equity is often 
used as synonymous with morality." (2 Austin's 
Jurisprudence [Campbell's Ed.], par. 832, 833, 836, 
839.) 

228 
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Praetorian equity gave the force of law to various 

customary or merely moral rules which had obtained 

generally amongst the Roman people. 

Thus we see that the difference between strict law 

origis of ^^^ equity was observed and carried into 

Bq«itj. practice by the Romans, though in different 

form than in England, being there administered by 

the same tribunal. The jus proetoriuniy or discretion 

of the praetor was distinct from the leges or stand- 

mg laws. (3 Bl. Com., 49.) 

In England, however, the original conception of 
equity was that it was the correction of that wherein 
the law by reason of its universality is deficient. 
Aequitas est correctio justae legis qua parte deficit qiwd 
generatim latoBst. (Stowell v. Zouch, 1 Plowd. 375.) 
In the latter part of the reign of Edward III the 
separate jurisdiction of the chancery as a court of 
equity began to be established. And it is familiar 
history, not necessary here to be repeated that it was 
due to the ''sulkiness and obstinacy of the Conunon 
Law Courts,^^ to do what was done in Rome anciently, 
viz., administer natural justice without regard to pre- 
scribed forms. Had it not been for the stubborn 
resistance of the common law judges, the principles 
of Equity and justice would have been administered 
by the common law courts. Roman prejudice pre- 
vented the English judges from drawing the naost 
useful principles from Roman quarries. Bracton 
urged that the judges or the common law courts 
should be guided by equity even in questions of strict 
law. (Pomeroy's Eq. § 16, note.) But their obsti- 
nacy ''checked the progress of the law towards 
equity, narrowed its development into an arbitrary 
and rigid form, with little regard for abstract right, 
and made it necessary that a new jurisdiction should 
be erected to administer a separate system more in 
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acoordanee with natural justice and the rules of 
Christian morality." (Id. § 16.) 

According to the views of Mr. Spence the great 
difficulty arose from the binding authority of cmnmon 
law precedents; which rendered it impossible to make 
new precedents without interfering with those al- 
ready established; so that the rule of justice could not 
acconmiodate itself to every case according to the 
exigency of right and justice. (1 Spence's Eq. Jiur. 
pp. 321, 322.) The English common law judges set 
themselves with an iron determination against any 
modification of the rule once established by precedent, 
(Pomeroy's Eq. § 17,) though there were a few nota- 
ble exceptions, such as Lord Holt and Lord Mansfield 
who occasionally refused to submit to the bondage 
of precedent. 

The establishment of a separate tribunal to ad- 
minister Equity is directly attributable to the ex- 
clusion of Roman modes and principles from the com- 
mon law tribunals, but in spite of this resistance 
Roman principles of Equity were eventually intro- 
duced into the English system by the Court of Chan- 
cery. 

And in course of time the Court of Chancery in- 
voked such a change in the common law system that 
the new and more efficacious actions of Case, Trover 
and Assumpsit were introduced. 

Li no other country has the distinction between law 
and equity been administered as in England, by dis- 
tinct and separate tribunals until in recent years. 

It is a fact worthy of note, however, that after many 
years of operation of a separate Court of Chancery, 
both in England and in America, we returned to 
Roman principles, law and equity being administered 
by the same court. America took the lead, and Eng- 
land followed in the abolishment of separate courts 
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of equity. There are still some who are not satisfied 
with the change. In New York, where it is claimed 
that their cpde practice has become complicated, 
lawyers turn to the New Jersey practice where law 
and equity are administered by separate courts, as 
the preferable method. 

The history of equity jurisdiction is a familiar sub- 
ject, and it is not the intention to recount it here, the 
purpose being merely to consider it as a source of law. 

There is no controversy between lawyers and 
scientists as to what constitutes the basic prin- 
ciple of Equity. Professor Holland well puts it: "It 
consists ... of such of the principles of re- 
ceived morality as are applicable to legal questions, 
and commend themselves to the functionary in ques- 
tion.'^ (Holland, Jurisprudence, 62.) Are the prin- 
ciples applied differently than are the principles of 
law, it may be asked? In the following respect they 
are. The adaptability of legal remedies, both under 
the Roman and Common law systems was confined 
to the forms of action, which did not permit judges 
to reach out into new fields at wiU. In Rome if ad- 
herence to the rigid forms of jiis civile would produce 
inequitable results, the praetor provided a new rem- 
edy by means of the pliant forms of praetorian ac- 
tions. The praetors drew from the law of nature, 
and from the principles of law from other nations, 
"and morality looked on according to the philosophy 
of the Stoics as sanctioned by law." (See Sandar's 
Justinian by Hammond, 16.) 

In time, therefore, there grew up in Roman law a 
body of equitable principles. 

In England, the Chancellor was named by the 
King and empowered to hear and decide the cases of 
conscience which did not fall within the jurisdiction 
of the common law courts. The opinions of the 
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Chancellors were based upon considerations of equity 
and justice, determinable by the immediate feelings 
of the chancellor. He decided each case in accord- 
ance with what seemed to him to be its merits. 

In spite of the opposition it had its influence on the 
English system and did much towards its perfection. 
It has been said: ''Equity may well be deemed the 
conductor of law towards a state of refinement and 
perfection." (Wilson's Works, [Andrews' ed. 1896], 
124 et seq.; Andrews' American Law, 1039, 1040.) 



XVIII. 
SOURCES OF LAW. 

(Continued.) 

LEGISLATION AS A SOURCE OF LAW. 

Legislation is the enactment of positive law by 

Deflied. the representatives of the people selected 
for that purpose. Sharswood says: "Legislation is 
indeed a nobler work than even jurisprudence. . . . 
It is employed as well in determining what is right or 
wrong in itself — the due proportion of injuries and 
their remedies or punishments — as in enforcing what 
is useful and expedient." (Sharswood, p. 10.) Judge 
Dillon is of the opinion that " ^Law' and 'Legisla- 
tion' are by no means synonymous." (Dillon's Laws 
& Jurisprudence, 9, 19.) 

Legislation becomes more important, and more 
luBraadt perfect with advancing civilization. 
coSluufioi- In this country its bounds are marked 
*^^^' by the limitations of the constitutions, but 

poiiej. within those limits, like the acts of the 
English Parliament, it is supreme. 

Burkett, J., said in Probasco v. Raine, 50 Ohio, 
St. 391: 

"When the legislature has spoken within the powers 
conferred by the constitution, its duly enacted statutes 
form the public policy, and prescribe the rights of the 
people, and such statutes must be enforced, and not 
nullified by the judicial department of the State." 

233 
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"When the legislature, withm the powers conferred 
by the constitution, has declared the public policy, 
and fixed the rights of the people by statute, the courts 
cannot declare a different policy or fix different rights, 
In this regard the legislature is supreme, and the 
presumption is that it will do no wrong, and will pass 
no unjust laws. The remedy, if any is needed, is 
with the people and not the courts." 

The common law most frequently furnishes the 
"public policy," but wherever it is deficient or in- 
adequate to meet the conditions, then it is supplied 
by the legislative opinion. 

Sometimes objection is made to legislation which 

departs from the conmaon law. There can, 

,"^TKir" however, be no valid objection to a new 

policy, so long as constitutional rights are 

not invaded. 

The Supreme Court of Missouri thus well expresses 
the measure of the rights of citizens in respect to the 
right to contract: 

"While power does not exist with the whole people 
to control rights that are purely and exclusively 
private, government may require each citizen to so 
conduct himself and so use his own property as not 
unnecessarily to injure another. The rights of the 
individiud must yield to the pvblic wanls^ and his con- 
duct and all property held by him, is subject to the con- 
trol of the State, to (he end that he shall so demean him- 
self and use his property urith as litUe hurt and injury 
to the public as possible. 

"There is no such thing in civilized society as the 
imrestrained power to contract. 

"Every man surrenders some of his individual 
rights when he associates with and becomes a part 
of any society or government, and the power of the 
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government is complete to legislate so that, while 
according to every man the fullest possible liberty 
to do what he pleases with his own, he must not in- 
terfere with the similar rights of others. This prin- 
ciple underlies and runs through all governments and 
societies, and is the comer stone of the police power 
of the State/' (State ex rel. v. Fireman Fund Ins. Co., 
62 S. W. 695. [Mo. Supreme Court.]) 

It is an axiom of the law that the standard of duty 

p«bue which men owe each other as members of 
*^S?* society is that which is generally conceded 
ii^ilti^ by a majority of reasonable minds to be the 

pouej. measure of duty. Any standard by which 
the law can undertake to compel the people to reg- 
ulate their conduct must be one generally and spon- 
taneously accepted, so that their approving judgment 
shall accompany the endeavor to enforce conformity. 
(Cooley on Torts, 3-4.) 

The opinions or sentiments of eccentric persons or 
those entertaining extreme views are not to be con- 
sidered. 

These are the controlling principles in all judicially 
made laws, and as we must have judges "so perfectly 
constituted in their mental and moral natures, and so 
perfectly trained and disciplined, as to be capable at 
all times of perceiving'' their application and of ap- 
plying them, and so entirely in harmony with the 
same as to be habitually disposed to do so, so in the 
selection of the persons whose duty it shall be to 
legislate, we should be careful to select persons who 
have the same qualifications. 

Lawyers more than any other class exercise great 
influence upon legislation, in and out of legislative 
halls. Most legislation either national or state orig- 
inates with lawyers, who are better qualified for the 
work than any other class of persons. 
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The source of legislation is a fruitful field of study. 
^ The true theory is, that it springs from 
^ftwu ■' public opinion or public sentiment, or the 
Bemti«eBt. g^atest good of the greatest number. 
Members of the legislative branch of government are 
selected from different counties or districts, and while 
there may be in each locality a local public sentiment 
as to some matters, yet the twentieth century facili- 
ties in the way of steam and electric railway trans- 
portation, telegraph and telephone communication, 
newspapers daily reaching the people either by rail- 
way or rural mail deliveries, what is said or done in 
one community on one day, is known to all other 
communities the next day. The different communi- 
ties are thus equally educated upon questions affect- 
ing the vital interests of the public in general. 

A learned educator and economist calls attention 
to the essential function of the earlier English Par- 
liaments which was the creation of a imited public 
sentiment brought about or created by an interchange 
of views as to the state of the nation, at Westminster. 
^'Each member,^^ he says, "reported to the others 
the feelings and wants of his locality; each received 
from his fellow members enlightened views as to the 
condition of the country as a whole, which he was 
able to report at home and make the basis of prac- 
tical action in his section of the community." "Par- 
liament, as its name imphed, was essentially a place for 
discussion.'' (Hadley, Education American Citizen, 93.) 
This writer further says that it was intended that 
the legislative departments of other coimtries should 
preserve the same function as debating bodies. 

It is next contended that "in the course of the 
present century our representative assemblies have 
ceased to be places for debate;" that they "have 
become bodies for the making of laws rather than 
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for the making of public sentiment." It is claimed 
that legislators instead of contributing their indi- 
vidual convictions to the whole body of which they 
form part, that "they strive rather to form a com- 
promise in which the interests of the part they rep- 
resent shall have adequate recognition. The spirit 
of compromise for local interest, rather than the 
greatest good for the whole people, results in the en- 
actment of legislation in the interest of private or 
class demands." (Hadley, Education American Citi- 
zen, pp. 94, 95.) 

This in some respects may be true. But consider, 
for illustration, within the province of general legis- 
lation by the national congress, the subject of tariff. 
The members of the ways and means committee in 
the lower house whose province it is to originate 
tariff bills, sit for weeks and months, for the purpose 
of hearing the public sentiment of each and all com- 
munities, and the views of the persons interested in the 
various branches of industry carried on in particular 
localities. The members weigh these sentiments, these 
self or class interests, extract therefrom the real pub- 
lic sentiment as it may seem to them is for the best 
interest for the people as a whole, which finds expres- 
sion in the enactment. The members pass judicially, 
as it were, upon matters of conflicting self interests, 
deciding upon that which it is beUeved will result 
for the best good of all interests. 

When such bills have been originated and formu- 
lated they are then publicly discussed in the house 
by all of the people's representatives. 

What is true of this legislation is applicable to all 
other measures. 

Consider for a moment the national legislation in 
respect to Interstate Commerce, which resulted in the 
creation of the Interstate CoDMnerce Commission, for 
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the regulation of railway transportation. Ab the 
tariff lawS; in addition to the element of revenue, 
were designed to foster the industries of the country, 
so were the laws regulating transportation intended 
to adjust and protect conflicting interests for the 
welfare of the whole people and represent the public 
dentiment of the nation. 

When other methods of oppression and schemes 
were designed by one class of interests for their per- 
sonal aggrandizement, at the expense and to the 
injury of another class, further legislation was en- 
acted to prevent the combinations of railroads and 
of capital, known and designated as the national 
anti-trust law. This law was an embodiment of the 
common law, the United States Supreme Court has 
said, in United States v. Joint Traffic Association, 
171 U. S. 505. 

It has been a public sentiment from the earliest 
times, finding early expression in the common law, 
that combinations or conspiracies in general restraint 
of trade are inimical to the public good. These sub- 
jects bring us in close touch with individual inter- 
ests. It certainly cannot be claimed otherwise than 
that such legislation rests upon moral principles 
long established, and cannot be said to be in favor 
of individual or class interests. 

The power of the national legislative department 
of the government is limited in so far as it may oper- 
ate directly upon individual rights and interests. 
Such legislation comes within the province of state 
legislatures, and will be considered. Enough has been 
said in respect to national legislation to minimize the 
charge that the United States Congressional legislation 
is not the result of compromise in the interest of 
localities, nor "a patchwork of private demands." 
(Hadley, Education American Citizen, pp. 94-^.) 
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In the consideration of legislation emanating from 

the legislatures of states, it will be con- 

LeffttTfttioM. ceded that there are too many instances 

"where the character of modem statutes is 

a patchwork of private demands.'^ 

Legislation of a political or governmental nature 
is eliminated from this discussion. Only that af- 
fecting private or individual interests in the relations 
of men as members of society will be noticed, the 
object being to discover whether it be founded upon 
moral conceptions or is repugnant thereto. 

The principles of morality which should govern 
legislative action will first be examined, after which 
some practical questions will be taken up. 

Judge Cooley has said: "No government has un- 
dertaken to give redress whenever an act was foimd 
to be wrong, judged by the standard of strict moral- 
ity; nor is it likely that any government ever will.'' 
(Cooley, Torts, p. 4.) 

An inquiry into the usual scope of state legisla- 
tion will be helpful in this investigation. It is made 
up in large part of state, county, township, mimici- 
pal, and school governmental legislation. This is 
the structural basis of society. It can hardly be 
contended that legislation which is confined to the 
limitations of the constitutions, is inconsistent with 
the morals of society. 

Statutes relating to criminal law are conducive 
to the welfare of society by punishing infractions 
of its laws. 

Laws regulating the descent and distribution of 
an intestate's estate, and the devolution by will, 
are founded in recognition of natural domestic ties 
of blood. 

Statutes prescribing substantive private rights and 
interests are few in number, the great bulk of such 
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rights being still dependent upon the unwritten or 
Case law. 

There has been no concerted action in the direc- 
tion of codification of substantive law, in 
Amenca, as in other countnes. 

Germany, France, Austria, Switzeriand, Italy and 
Spain, have followed the Roman law, while England, 
AustraUa, South Africa (except with some modifi- 
cations at Cape Colony by the Roman Dutch Law) 
and America follow the unwritten law. (19 Law Mag. 
& Review, 94; Clarke on Law & Law Making, 17.) 

Such men as Bentham, and Austin in earUer times 
favored complete codification. More recently, Pro- 
fessor Amos was of the opinion that there would be 
great advantages in codification. Sir Frederick Pol- 
lock is in favor of complete codification of Commer- 
cial law. This has been done in some states. Judge 
Dillon beUeves in partial codification, because, he 
says, ''there comes a time when the law becomes so 
voluminous and vasf that a systematic compila- 
tion and restatement is necessary. (See Dillon, Laws 
& Jur.) There has been partial codification in a num- 
ber of states, in regard to many subjects. 

Having in mind the scope of legislation in the 

states of this country, let us conduct an in- 

pri?e1pi[M^iid quiry into the methods of, and the prin- 

"ilSuuttoM? cipl^s and considerations entenng mto, 

state legislation. 

Legislation, unfortunately, may be divided into 
that which is of a political nature, with reference 
to which the representatives of political parties may, 
and usually do, differ, and that which is not. 

Legislation which does not affect poUticaJ opin- 
ions, or appeal to machinations of political parties, 
ought to and does receive due consideration of aU 
members of the legislature. 
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Legislation is divided into classes, and is referred 
to the several committees accordingly, where it is 
canvassed and considered, and is then reported back 
with approval or not, according to the vote of the 
committee. Public discussion is had in the com- 
mittee and in the body of the legislature. 

If a measure receives a majority of the votes it 
becomes a law. 

It is contended that the wish of a majority does 
not necessarily represent the will of the people. That: 
"A statute passed by a majority and in the face of 
a reluctant minority does not represent the will of the 
people. It is legislation in favor of one class, which 
happens at the moment, through causes which may 
be good or bad, to control a greater number of votes 
at the polls, and against another class which can 
control a less number. Absolute majority rule, 
so far as it is really carried into effect means tyran- 
nical power.^' (Hadley, Education American Citi- 
zen, p. 23-24.) This may be answered as follows: 
First, no society can exist without a majority rule. 
Majority rule is the only human device that can be 
formulated for ascertaining and announcing public 
sentiment. An examination of the legislation, as 
matter of fact, will not disclose examples of tyran- 
nical power which works prejudice to the rights of 
citizens, political or private. We shall later furnish 
some practical illustrations of the latter proposition, 
picking out subjects of legislation, showing the pub- 
lic sentiment prompting the same, and the princi- 
ples upon which it is founded. 

Legislators, to fully perform their duty, must 
discover what the public wishes may be in respect 
to proposed legislation. True it may be prompted 
by selfish interests of a class, but legislators will not 
act upon the opinions of men based upon such in- 
16 
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terests if they will bear hard upon the rights of 
others. 

They consider both the need of the legislation 
for the establishment and protecticxi of rights pre- 
scribing a rule of conduct, as well as the effect which 
it will have upon the rights of others. 

The processes of the mind of the legislator in pass- 
ing upon legislation is analogous to that of the ju«- 
dicial mind in passing upon litigated controversies, 
his conscience controlling his action. 

The legislator, true to his trust, studies the ques- 
tion from the moral standpoint, endeavoring to dis* 
cover the public sentiment, and acts accordingly. 
Opinions of men based upon selfish interests, and 
maintained to the disadvantage or prejudice of others, 
are not to be considered; these, the discriminating 
legislator will discover and disregard. 

Self interest is not necessarily inconsistent with 
public opinion. Whenever such interest demands 
legislative aid, which will not prejudice others, it 
may fomi the basis of public sentiment. 

Whenever it becomes necessary to yield personal 
interest, or to bear burdens, in order to recognise 
the correlative rights of others, then public opinion 
is based upon this view of forbearance. 

Finally, cannot it be said that there is a science 
or process which even a few persons may follow in 
determining what is right and just, without regard 
to public sentiment, and that this is really the con- 
trolling element in all legislation? 

Judge Dillon has said that: '^ Legislation belong? 
to or is a branch of ethics: the legislator in 

SSI&?' the exercise of the function of legislation 

not only regards ethical considerations, but 

such considerations are generally the foundation or 

animating principle of his enactment." (Dillon's Laws 

& Jur., 19.) 
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NOTE ON REFORMS IN LEGISLATION. 



Upon the topic of Ref onns in Legislation I may be 
permitted to add here extracts from my diacuflsion be- 
fore the Ohio State Bar Association (1903) upon the 
proposition to have a "Joint Committee to Revise," 
and report upon the necessity, effect and validity of 
every bill, before it shall be put upon its passage. 

^'I will propose as the basis of my discussion, that 
a non*partisan commission of either two or four mem«- 
bers, shall be appointed by the Governor, which 
shall be known and styled as Legislative Counsel, 
whose duties shall be to draft all bills which it may 
be requested to frame, by members of the Legislatxu^, 
and that all bills drafted by others shall be submitted 
to this commission, to correct or revise, as may be 
necessary, upon consultation with those interested 
in the measure, before introduction, and that they 
shaU examine the law bearing upon the subject of 
the proposed bill, both common law and statutory, 
and report either in writing or in consultation, upon 
the necessity, effect and validity thereof, to the Com- 
mittee of the Legislature, to which the bill, from its 
nature and subject, will be referred. That the func^ 
tions of this Commission shall be wholly of an ad-^ 
visory character. Its power being thus prescribed, 
such a scheme cannot be inimical to the Constitu- 
tion, which vests all legislative power in a General 
Assembly. The powers and duties of such a Com- 
mission, being as I have enumerated, do not there- 
fore partake of a legislative character. 

'^The evils arising from careless and slipshod legis- 
lation have been the subject of complaint for many 
years, both in this country and in England. The 
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only di£ference between the two countries in refer- 
ence to the subject is, that in this country it has 
mainly consisted of talk without action, while in Eng- 
land there have been some results. 

"In England the institution of a Department of 
Justice was advocated, one of the duties of which 
would be to prepare all the bills introduced, and to 
which such measures and all others affecting the 
jurisprudence of the country should be referred. 

"Again it was suggested that there be a Parliamen- 
tary Board, or officer and staff, whose duty it would 
be to advise on the legal effect of every bill, and in 
particular on its relations to the existing state of the 
law, and its language and structure; and also to point 
out what statutes it repeals, alters or modifies, and 
whether any statutes or clauses on the same subject 
matter are left unrepealed in their reciprocal relation. 
This was the plan of the Select Conmiittee of 1857. 

"Another recommendation was the appointment by 
the government of a legal council, consisting of ihiee 
persons, whose duty it would be to examine every 
bill passing through Pariiament, at such a stage as 
should be directed by either House, in order to see 
that the bill did not contravene any existmg law not 
contemplated by its framers, and that its language 
was accurate and proper for the subject intended to 
be accomplished. 

"An opinion was expressed by an English lawyer 
to the effect that all the useful work which is required 
might be done by a revising clerk, to whom every 
public bill should be submitted before being moved in 
committee. 

"All the movements towards refonn resulted in the 
establishment of the office of Parliamentary Counsel 
February 12, 1869, who is the legislative draughtsman, 

"And still the talk of reform in the methods went on. 
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''A select committee appointed about 1875 to con- 
sider the preparation of Acts of Parliament reported, 
recommending consolidation of statutes to be car- 
ried on by a regular system and by skilled hands, 
acting under the authority of a department of the 
state, in connection with the office of Parliamentary 
coimsel. This committee did not favor the appomt- 
ment of a board to superintend and advise, because 
it is claimed that such a board would place the gov- 
ernmental draughtsman in an mvidious position, 
that differences between him and the supervisors 
would tend to complicate matters. 

"The opinion was expressed by others upon the fil- 
ing of this report, that until some such reviewing 
authority is created, the Acts of Parliament will not 
be free from blindness, and that the judges will still 
have the difficult task of solving Chinese puzzles, 
while the public will have to pay the piper. 

"Mill says: 'There is hardly any kind of intel- 
lectual work which so much needs to be done, not 
only by experienced and exercised minds, but by 
minds trained to the task through long and laborious 
study, as the making of laws. This is a sufficient 
reason, were there no other, why they can never be 
well made but by a committee of very few persons/ 

" Mill's notion was that of a legislative commission 
consisting of a small body, similar in size to the cab- 
inet, and similarly variable in exact numbers. Its 
members would be appointed by the crown, for a 
definite time, and their special duty would be to draft 
laws in accordance with Parliamentary instructions. 
The commission itself would be a permanent body, and 
its permanent work would be the revision and codifi- 
cation of the whole body of laws. It would have no 
power to finally sanction either the laws or their codi- 
fication, nor would it have power to refuse its instni- 
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mentality for any legislation for which the country, 
through Parliament, might express its desire. Par- 
liamentary instructions to draw a bill would be im- 
perative, 

''Mill also said: 'The proper office of a representa- 
tive active Assembly is to watch and control the gov- 
emment; to throw the light of publicity on its acts; 
and in addition to this, to be at once the nation's 
Committee of Grievances and its Congress of Opinions; 
an arena in which not only the general opinion of the 
nation, but that every section of it, can produce itself 
in fuU light and challenge discussion.' 

" In this country at various times, at different meet- 
ings of the bar Associations, this question has been 
discussed many times, without results. 

" At the Annual Meeting of the American Bar Asso- 
ciation, held at Saratoga Springs, New York, Aug- 
ust, 1886, the Committee on Jiuisprudence and Law 
Reform reported one form of a bill to remedy the 
evils of Legislation, as follows: 

" 'An Act to Create a Joint Standing Conunittee 
for the Revision of Bills. 

" ' Sec. 1. Within the first ten days of every stated 
or special session, the president of the Senate shall 
appoint five senators, and the speaker of the House 
shall appoint five members, who shall together con- 
stitute a joint standing committee for the revision of 
bills. Said Committee shall have* power to require 
the assistance of the Attorney General and his pres- 
ence at their sessions, or, in case of his inability to 
act, to employ counsel and to fix, subject to the writ- 
ten approval of the Governor, the compensation to 
be paid such counsel. 

"'Sec. 2. Every bill shall, after the same shall 
have passed the legislature, and before it is signed 
by the presiding officer of either house, be submitted 
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to said joint committee for report thereon^ and said 
committee shall report the same back to the house 
in which it originated. Said report shall contain 
such suggestions for amendments as may by said 
committee be regarded as necessary to make the bill 
express clearly the intention of the legislature, and 
harmonize with existing statutes and constitutional 
provisions, or shall state that in the opinion of the 
committee no amendments are necessary. Said bill 
shall then be considered and acted upon as to its final 
passage/ 

" A third section provided for a division to be made 
between public and private legislation. 

''The committee consisted of Simeon E. Baldwin, 
Henry Hitchcock, Simeon Sterne. 

"An independent advisory commission, the mem- 
bers of which are selected because of their fitness, 
and their knowledge of the law both statutory and 
common law, would be the best watchman for the 
State Treasury and the best safeguard of the rights 
of the people, that could be provided. 

" My reason for preferring a separate and indepen- 
dent commission, rather than placing such duties upon 
some already constituted officer, is because I think 
when we employ a man to do certain work, we want 
him to give his imdivided attention to the work, and 
so should we want a committee, learned in the law, 
to give the questions presented by proposed legis- 
lation their sole attention. 

" Salmon P. Chase in the Preface to his (Ohio) Stat- 
utes of 1833, iq)eaking of the confusion in the statutes 
that then existed, said: 

"'Under such circumstances, what wonder if the 
mind shrunk from the labor of research, and if an ac- 
curate knowledge was a rare attainment, even among 
lawyers? ... No lawyer, nor any intelligent 
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legislator, ought to be satisfied with knowing what 
the law is, unless he knows what the law has been/ 

''Lord Ck>ke said, more than three hundred years 
ago, that he would be ashamed not to be able in- 
stantly to answer any question that might be put 
to him relating to the common law, but would answer 
no question of statutory law without first having 
made a careful examination of the acts of parliament. 

''With each session of the Legislature comes some 
dissatisfied lawyer, either as a member of the General 
Assembly, or through the medium of the member 
from his locality, with a single purpose to meet his 
own grievance, and has some amendment to be made, 
which changes a word, or phrase in a section, or sup- 
plements it with new matter, without regard to the 
symmetry, or the science of the law, and perhaps 
without a proper conception of the science of human 
duty under the particular circumstances. This, with- 
out proper safeguards, tends to confusion. 

" And again, though a bill may be ably and carefully 
drafted, yet in the heated contest over its passage, 
motions may be made to amend it, by inserting 
clauses, which in fact destroy its effect, or clauses 
may be stricken out, which change or destroy the 
meaning of that which is left. 

" Hence, there ought to be some check, before the 
bill finally becomes a law, to avoid such dangers. 

" The defects which are generally foimd in statutes 
are either (1) in the language, (2) in the arrangement, 
or in the uniformity, (3) or in the frequent disregard 
of the existing Common and Statutory law. . . . 

" Men appointed specially for this work, of large ex- 
perience and knowledge of affairs and the law, who 
will give it their undivided attention, is the better 
method. 

" Very much of the time of oiu* courts is taken up 
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with the work of construing illy-constructed statutes. 
At each session of our Legislature new laws are en- 
acted^ supposedly settling, once for all, some problem 
which has arisen in some part of the state. No sooner 
is the statute afloat than some uncertainty or ob- 
scurity in language is discovered, courts are called 
upon to construe it, and this uncertainty follows the 
statute for all time to come, imtil the reports of deci- 
sions construing the same, multiply. 

''In the language of another: 

" ' Statute law, unlike the common law or principles 
established by courts of chancery, does not touch the 
equities of special cases.^ 

" The importance of the care in drafting legislative 
enactments, is demonstrated by a consideration of 
the difficulty frequently encountered in determining 
whether it appUes and determines rights under the 
varying circumstances. 

"As Mr. Justice Coleridge said: 

" ' Every judge and lawyer is aware that when you 
come to apply law to facts you have, ordinarily and 
practically, more difficulty if the law be foimd within 
a statute, than if it be a portion of the Common Law. 
. If the words mean clearly one thing, you 
cannot call in supposed intention, or strong proba- 
bility, or clear reasonableness to make them say an- 
other; if, in such cases, the judges strain the law, 
which . . . would be clearly wrong, and their 
decisions prevail, a new unwritten law is gradually 
grafted on your Code.' 

" A statutte which clearly expresses the intent of the 
Legislature, in words which have an established and 
well-defined legal import, which is not in conflict 
with other statutes, and which, being drafted with 
a thorough knowledge of both the modifying effect 
which it will have upon the Common and Statute 



260 SOURCES OF LAW. 

Law theretofore applying to the subject matter, and 
the efifect which other statutes and other related prin- 
ciples of Common Law will have upon it, not only 
affords the counsellor the desideratum of certainty 
in his conclusions, but through that very certainty of 
the law, the pubUc comes to respect both the law and 
its expositors, and to turn more frequently and will- 
ingly to his counsellor for advice. 

''But with our statutes involved in a mass of 
phrases, ill-arranged, expressed in words of doubtful 
legal import and conflicting with correlated statutes 
and principles of the CoBMnon Law, we find the pub- 
Uc. driven to imnecessary litigation, our courts often 
wrestling with obscure meanings, and coimsellors 
uncertain as to the rights and remedies of clients. 
Under such conditions men lose respect for the law, 
and dread the need which often compels them to seek 
the expositors who are often forced to give opinions 
with expressions of doubt. The lawyer himself, 
than whom no class of men delight more in certainty 
and the triumph of victory for an expressed opinion, 
timis with disgust from the study of such a statute. 

" In closing, the following observations are made as 
to the qualifications which the persons should have, 
who should be called upon to frame, or advise as to 
the necessity, effect and vaHdity of every bill before 
it is put upon its passage. 

'*The person who frames a law should be a man not 
only well versed in the fimdamental principles of law, 
Common and Statutory, its history, together with 
the constitutional history of his country, but he should 
have a thorough knowledge of human affairs, and be 
able to look into the future and see how it may oper- 
ate upon future events, under the varying conditions 
that may arise. He must remember that 'so long 
as a society progresses in industry, arts, science and 



LEGISLATION. 251 

ethics, so long must the rules of law change and grow 
to keep pace with the moving equilibrium/ 

" One who frames a law must be so trained in the 
law, that he can construe it as he writes it, or after he 
has completed it, in the light of the old law, and the 
Ught of existing conditions demanding the enactment. 
Knowledge as to what the existing laws are, in what 
directions the need for alteration is felt, and the mani- 
fold results likely to arise from such changes; intel- 
lect, forethought, prudence, and clearness of view; 
all these are legislative quaUfications; and the scope 
and freedom for the exercise of such qualities should 
be the essential qualification of the legislative body.'' 



XIX. 

JURISPRUDENCE AND ETHICS. 

PROVINCE AND LIMITS OF LEGISLATION. 

The Judicial branch of the State govemment, in 
***i*MJ**^ the field of jurisprudence, deals with out- 
"SiSStatioM* ward acts of men, weighing them by the 
UffUuuoH. standard of moraUty. 

One of its greatest responsibiUties lies in the 
consideration of Legislation enacted by the 
]iiS?ftof*GMrti legislative branch. This is pecuUar to 
vm£!!g^. American Jurisprudence, and is one of the 
best checks against vicious laws provided by 
our form of govemment. The power to declare laws 
unconstitutional is not expressly declared by the Con- 
stitution. We can readily imagine how wrought up the 
minds of men were, in view of the hitherto prevailing 
sentiment as to the supremacy of ParUament, when 
in 1786, in Trentt v. Weedon, the Superior Court of 
Rhode Island, (Arnold's History of Rhode Island, 
Vol. 2, c. 24; 7 Green Bag, 107, 108) and in 1805, the 
Supreme Court of Ohio, (7 Green Bag, 107) looking 
far into the future, fully comprehending the danger 
to the American Constitution, took the stand, that 
it was the judicial duty to determine whether or not 
acts of the legislature were within constitutional 
limitations. These judges did not have the benefit 
of the learning of those masters of constitutional law, 
Marshall, Kent and Story. 

The right of the judiciary to declare legislative en- 
actments imconstitutional is not based upon the 
superiority of the former; but is because they are 
252 
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required to declare what the law is, and when the legis- 
lature transcends the limits prescribed by the Con- 
stitution, it is then their duty to indirectly overrule 
the action of the coordmate department. (Marbury 
V. Madison, 1 Cranch, 170. See this questioned in 
dissentmg opinion in Eakin v. Raub, 12 S. & R. 330.) 

In this way the Judiciary of the State insures legis- 
lative action consistent with the precepts of morality 
in its relations with the citizens, as well as in the 
social relations of its members, whenever legislation 
is directed towards private right. 

We have two governments, state and national, 
with two constitutions, and two legislative branches, 
and two judicial departments, exercising certain 
powers within the sphere of each sovereign. The 
National government is one of limited power, having 
authority to legislate upon such matters as may con- 
cern the States and their citizens in their relations to 
the Federal government, to such matters also as may 
concern Inter-State-Relations. As to all such mat- 
ters as appeal to the National welfare, the Federal 
Congress and the Federal Judiciary are supreme. 
The latter is the arbiter, created by the Constitution, 
to bring about order and uniformity out of legislative 
confusion. 

As to all such matters as fall within the power of 
the National Government, the judicial decisions, 
good or bad, are binding upon the state judiciary. 
Constitutionality of laws does not rest upon the in- 
dividual opinions or discretion of judges. 

As stated by Peck, J., in Ez parte Bushnell, 3 Oh. 
St. 219, the state judges "owe a double duty and alle- 
giance; one to the state in which we live, and the 
other to the general government, of which it is a com- 
ponent part; a duty to the general government, to 
see that its constitution is unimpaired, its laws 
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vindicated^ and its general welfare promoted; a duty 
to the state in which we live; to see that its constitu- 
tion and laws are not violated, that all just rights of 
our fellow-citizens are acknowledged and enforced, 
and that peace, good order, and harmony are pre- 
served." 

It must be admitted, too, that legislation of the 
Federal Congress which is beyond its powers cannot 
stand. A more serious question arises when such 
legislation has received the sanction of the highest 
Federal Court of the land, which in the opinion of 
the courts of the States is unsound. Justice Brink- 
erhofif in the case last referred to denied 'Hhat the 
decisions of a usurping party in favor of its own as- 
sumptions, can settle anything; that courts follow- 
ing such decisions, are decisions of acquiescence rather 
than of original and independent inquiry." 

The argument of the Attorney General in the case 
of Bushnell, supra, involving a question of conflict 
between Federal and State Court concerning the val- 
idity of enactment, comes up to the moral concep- 
tion. He says: 

*'No question which concerns constitutional free- 
dom can ever be settled till it is settled absolutely 
right. You may pile decision on decision, till from 
the summit of the mass you scale the heavens, but it 
will avail nothing against the inherent, irrepressible 
power of the Constitution to vindicate, even against 
judicial chicane, the guaranties with which it has for- 
tified the liberties of the citizen. At some time — I 
know not when, . . . there will be foimd some 
judge, some court . . . which shall, by a few 
fit words, so fitly spoken as to carry conviction to all 
hearts and heads, establish the right at once and 
for all ages." 

There can be no claim that our written constitu- 
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tions do not surround the rights of persons and of 
property with all the protection demanded by moral- 
ity- It will then be readily conceded that there is 
no danger that the legislative and judicial branches 
of the state when complying with the provisions 
of the Constitution will do violence to the rules of 
morality- 
There are, however, certain inherent powers which 
the government of the State may exercise, 
i^wen of viz., the Police Power, the Power to Tax, 

State. 

and the power to exercise the right of Emin- 
ent Domain. 

The State possesses great power by virtue of its 
police power, which has been described as "The law 
of overruling necessity, (Lake View v. Rose Hill 
Cemetery Co., 70 111. 191) to enact whatever laws, 
within constitutional limits, it deems best for the 
"Public Welfare.^' This covers a wide range, and is 
an inherent power. It may enact laws to promote 
the public health, or the public morals, the public 
peace, or the public safety. 

But if the Legislature should enact a law that 
"has no real or substantial relation to these subjects, 
or is a palpable invasion of rights secured by the fun- 
damental law, it is the duty of the court to so declare, 
and thereby give effect to the Constitution.*' (Mug- 
ler V. Kansas, 123 U. S. 205.) 

The constitutions have also placed certain restric- 
tions upon the inherent power to tax, and upon the 
exercise of the right of eminent domain. 

Thus we see how the Judiciary and Legislature 
may operate under the Constitution, and how the 
courts may see that the State by its legislature ob- 
serves the precepts of morality in its relations with 
its citizens. 

There is such a vast field of law, yet outside the 
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limits of the constitutions, resting for its authority, 
not upon the Constitution, and not depending, in any- 
wise, upon legislative action; a branch of law which 
the legislature has yet but scarcely approached or 
considered, known and designated as the Conunon 
law, the rules of which are dependent upon the de- 
cisions of the courts. This we will speak of in due time. 

It is now our purpose to consider the duties which 
the State owes to foster the practice of morality, pur- 
suing the inquiry rather in the Ught of what it has 
done by the different arms of her government, viz., 
(1) the Executive Department, (2) the Legislative 
Department, and (3) the Judicial Department. 

With the Executive we are not much concerned 
Tht BzMiUTe ^ *^^ investigation, though the power of 
"^ffwR*"* a Governor for good is extensive in the mat- 
***** ter of his recommendations to the legisla- 
ture. In States where the veto power exists a 
Governor can wield immeasured influence over legis- 
lation. The Executives of the subordinate gov- 
ernmental agencies have a more direct influence upon 
the enforcement of Morahty than any other. The 
legislature may have done its part in the way of 
enacting laws for the suppression of vice and the pro- 
motion of morality, but they remain a dead letter in 
the hands of many of our municipal executives. This 
should not be charged to the law; it has enough to 
bear. If a correct solution of the cause of the failure 
of municipal authorities to enforce the law be desired, 
we need only to look to the votes at municipal elec- 
tions, when candidates ^'for" and ^^againsf law are 
opposing each other, and we will find public senti- 
ment against the enforcement of certain of the laws. 

It Ues directly with the legislature to provide 
TheProTiaee ways and means whereby the State shall 
Leffiiutwe. eiiforcc the rules of morality. It provides 



PROVINCE AND LIMITS OF LEGISLATION. 257 

for the judiciary^ and enacts laws most conducive to 
morals. In the field of crunes, vice and the various 
kinds of immoraUty, in furtherance of the General 
Welfare, and the promotion of the Public Health, 
the Public Peace, and the Public Safety, within the 
limits of the Constitution, the power of the legislative 
department is absolute. 

The legislatures of all States have covered the sub- 
ject of crimes fully and completely, prescribing pun- 
ishment for all public wrongs which injure society. 
It has also prescribed punishments for certain infrac- 
tions of the Divine law. 

There is a disposition on the part of some theo- 
rists to insist that it is not the existence of the statutes 
making certain acts criminal that deters crime; but 
that it is the growth of a public opinion which makes 
the individual condemn himself and his friends, for 
the commission of a particular crime. As an argu- 
ment in favor of this view, its adherents direct atten- 
tion to the early history of countries whose laws 
against crimes were strict, and which were practically 
inoperative because they had not really formed part 
of the social conscience, as they have to-day. 

Quite true; if we did not have any law punishing 
murder, arson, perjury and the like, we would not 
have any standard of morality to set before the peo- 
ple to create public sentiment. There would be no 
way of inculcating these principles of morals in the 
minds of men without law; it could not be communi- 
cated by men to each other. In the absence of law 
the morals of the State would fast degenerate. 

It is quite true, too, that prohibitory laws where 
there is no public sentiment behind them prove a 
mockery, but the fault lies with the people not with 
the law. 

Those who believe that the only rational basis for 
17 
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social obligations is to induce men to yield obedience 
to law because of self interest, and not because the 
disobedience will tend to injure society, do not appre- 
ciate the province of legislation. 

True, one ought to do right for right's sake, and to 
obey law for his own welfare, but if all but one of the 
citizens of the state were made up of that kind of peo- 
ple, we must have the law for that one. 

Many self respecting men, even men who desire 
and hold the respect of their fellows, have no doubt 
seen the time, when some section of the crijninal code 
has deterred them. 

In pursuance of the police power of the State, that 
vast and indescribable power possessed by the legis- 
lature to legislate for the pubUc good, the State may 
compel an owner to so use his property, or to so con- 
duct himself, that he will not endanger the lives or 
the material prosperity and happiness of the people. 

To discuss the vast domains of this field would be 
to discuss a branch of law without limit, save only 
by the constitutional rights of persons and property. 
Our criminal law prescribes the rule of pubUc moral- 
ity, punishing all acts of immorahty which affect so- 
ciety in general, on an average of three to foiu* hun- 
dred offences in the different states. 

The criminal code covers pretty fully the Religious 
and Moral Code, providing for the punishment of all 
acts which shock the pubhc conscience, or disturb 
the tranquiUity and peace of society. 

In this country and in Modem England the legisla- 
ProMdmi tive department has entered upon the work 

^^' of simplifying and perfecting the law govern- 
ing the procedure in the courts for the redress of wrongs. 
It is a well known fact that nothing retarded the prog- 
ress of the law more than the inadequacy of adjec- 
tive law. It is hardly true, however, that: "The 
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law, to put the matter in modem terms, was adjec- 
tive before it was substantive. The definition of 
the means of getting one's legal rights was antecedent 
to the definition to those rights themselves.*' (Had- 
ley, Education of American Citizen, 109.) 

It is true that for a long period in the history of 
the common law procedure, there was no redress for 
the vast field of wrongs which consisted in the viola- 
tion of Implied Contracts, the recovery of the value 
of personal property wrongfully detained or converted, 
and the recovery of damages for injury caused indi- 
rectly by the use of force, or from negligence. 

Rather than blame adjective law, the fault should 
be attributed to those who failed to build up the law 
of procedure, as fast as ideas concerning the substan- 
tive law developed and assumed shape. 

Perfect codes of procedure, furnishing adequate 
means of redress, are now in operation in all the 
States. 

The codes of evidence have materially departed 

TheiAw from the common law doctrines. The 

BTidMee. latter prohibited parties in interest from 
testifying, as well as preventing husband and wife 
from testifying for- or against each other in crim- 
inal causes. These reforms, those relating to inter- 
est disqualifying one as a witness, were inaugurated 
in America. Upon the change of the status of mar- 
ried women, the change in the rules of evidence also 
came about. These reforms have greatly benefited 
parties litigant, facilitating the ascertainment of 
truth. 

The matter of the Devolution of the Property of 
DeToiBtioa a dcccascd person lies exclusively within 

'wp^rty- the legislative province. 

The laws of descent and distribution foimd in the 
Statutes is a recognition of the ethical union of the 
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sexes which is designed for the continuance and per- 
petuation of the human race. To accomplish this end 
the institution of the marriage relation, with the re- 
sultant family relation, is necessary. 

Statutes of Descent and Distribution are therefore 
based upon the sacred ties of the family relation. 
They are liberal in the interest of the widow and minor 
children. The American statutes are in the main 
modelled after and mostly approximate in the gene- 
ral results, the English Statute of Distributions, 
which in its turn was borrowed from the civil law, 
(1. Woemer Law of Admn. p. 131.) 

It is true that in the earlier history of England the 
necessities of war gave rise to unnatural and non- 
ethical rules of ownership of property, and of descent. 

But these gave way in time to the recognition of 
the natural ties. 

It was necessary for the legislature to put its 
TheF«Bii7 ^^^* forward in making the law concerning 
**'ilw'" some features of the family relation conform 
GoBeeniaff. ^ ^j^^ moral Standard. Under the com- 
mon law the rights of the wife were radically dif- 
ferent from those which she has imder modem stat- 
utes. It is familiar history that all the rights which 
naturally she ought to have, and her existence, were 
formerly merged in her husband. The husband even 
had such control of her person as that, during some- 
time in the common law, he had the right to chastise 
her. 

The legislature interceded first by enacting separ- 
ate property acts, next by giving to her a complete 
independent existence as a feme sole. 

Again in recognition of the family relation, but 
rather more in the interest of society in general, ex- 
emption laws have been enacted. 

It is the right of the head of the family to take ad- 
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vantage of the exemption laws, and it is the duty of 

the lawyer to aid in the assertion and preservation 

of such right. 

The legislative department has the sole power to 

prescribe limitations within which certain 

u£it2i!!i rights may be enforced, and certain condi- 

sutatoiof tions and formalities which must be ob- 



served in the making of certain contracts. 

At common law there was ordinarily no limit, the 
law of limitation of actions being of statutory origin. 
At common law, no right to an action on a contract 
ever died. At a later period the rule came to be rec- 
ognized at common law that after a period of twenty 
years a presumption of payment of an obligation 
arose in the absence of statute. This presumption was 
said to obliterate the debt. (Bentley's Appeal, 99 
Pa. St. 600.) 

A rule also prevailed in the practice in the courts 
of chancery that stale demands would not be en- 
couraged. 

It may be asked: Do the statutes of limitations 
violate the moral duty? Or is there a moral obUga- 
tion to pay a debt, after the legal debt has been ex- 
tinguished by the statute of limitations running against, 
it? Is it the duty of a lawyer to advise and recom- 
mend a client to set up the plea of the statute? 

These questions may be answered as follows: The 
original idea was that the statute was designed for 
the protection of the individual, and it was in earUer 
times considered an unconscientious defense, courts 
studiously attempting to evade the statute. Judi- 
cial opinion has materially changed in reference to 
this matter; the design is not alone the protection of 
the individual; the statutes are founded on sound 
public policy. Says Justice Story: "Statutes of limi- 
tation instead of being received in an unfavorable 
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lights as an unjust and discreditable defense^ should 
have received such support from courts of justice as 
would have made them what they were intended 
emphatically to be, statutes of repose." (Bell v. 
Morrison, 1 Peters, 360.) 

But the courts hold that the statutes only aflfect 
the remedy, and do not cancel the debt. (Kinkead's 
Ohio Practice, § 6; Taylor v. Thorn, 29 0. S. 569; 
Allen V. Smith, 129 U. S. 465.) And how does this 
affect the moral obligation to pay the debt? There 
is still a moral obligation to pay. (Marshall v. Holmes, 
68 Wis. 555.) 

The only theory that can be advanced for the de- 
struction of the moral obhgation, is that the general 
welfare of society demands the application of the rule 
of limitation. Can there be a moral obhgation in the 
face of such salutary rule? The general good de- 
mands that individual interests be surrendered. 

But we discover that the moral law and the law of 
procedure here, are in conflict; and as the statute 
does not extinguish the debt, there is still a moral, 
though not a legal, obhgation to pay it. But the 
justification of the suspension of this legal obhga- 
tion is because of the greater interests of society. 
With reference to the duty of counsel to his cUent, 
we express the view that it is his duty to advise 
the cUent as to his rights, and let him do as he 
chooses. 

This is the first clear separation between the moral 
and civil law which we have thus far encountered, 
but for good reasons as above stated. 

With reference to the Statute of Frauds it may be 

Butatoof asked, if A makes a contract with B, not 

^"'*^ in writing, and which is not to be per- 
formed in one year, is A bound morally to carry out 
the contract although it is invaUd by the Statute? 
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It is said that the statute of frauds stands on a 
different footing; it goes to the legal creation and 
existence of the contract and does not affect its just- 
ness. 

But how stands the promise morally? It would 
seem that as the pohcy of the law is to require certain 
essentials in the formation of contracts, that compli- 
ance with those essentials should be the measure of 
the moral obligation as well as the legal. 

There has been great clamor for and against legisla- 

uqnoT *^^^ affecting the sale of intoxicating liquors. 

**"•• The clamor for legislation along this line 
has been in the interest of morality. The clamor 
against such legislation has been prompted by self- 
interest. 

Looking at the question from a moral standpoint, 
as well as a "cold" proposition of law, if we are hon- 
est and conscientious in our judgments, the inevi- 
table conclusion must be that the State owes a duty 
to place stringent restrictions upon the sale of cer- 
tain kinds of liquors in a public resort, and that it 
violates its moral duty if it enacts a law providing 
for the license of saloons. It is claimed by some that 
the business is inherently immpral. (Ritter, Moral 
& Civil Law, 183.) By many the sale of pure beer is 
claimed to be in violation of no law of nature. 

By virtue of the police power of the State, it will 
be conceded that it lies within the power of the legis- 
lature to place such limitations upon the business as 
will best protect the interests of society. A tax, how- 
ever, upon the sale of liquor is almost as iniquitous 
as a license, for it is an implied recognition of the 
business as a legitimate business. The legislature 
would have the power to pass a law making it a crime 
for one to treat another in a public saloon. It has 
enacted laws regulating the hours of closing of saloons. 
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but lystory shows that public sentiment is generally 
against the enforcement of such laws. 

The subject of Legislation might be carried for- 
ward at great length for the purpose of demonstrat- 
ing how the State provides for the enforcement of 
the moral duty on its part and between its citizens. 
In the illustrations furnished we have found that 
it falls short only in a few particulars^ in the matter 
of the statute of limitations, and in the sale of intoxi- 
cating liquors. 

The remaining portion of the law which we desire 
to consider for the purpose of making practical de- 
ductions, is the Common Law. 



XX. 

CONCRETE PRINCIPLES OF JURISPRUDENCE. 

MORAL PHENOMENA OF THE COMMON LAW. 

By Jurisprudence, is comprehended that branch of 



the Science of law, designated as the Com- 

WroBgs. 



cj^jp mon Law, as formulated by the decisions 



of our courts. Within this branch of law 
is to be considered chiefly the law of Contracts and 
of Torts. 

Criminal law, Governmental law, and Legislation 
have already been mentioned. Contracts and Torts, 
the two halves of the law, remain to be considered. 

Equity Jurisprudence, commonly so designated, 
pertains principally to that part of the science of law 
in which legal rights are not redressible in the law of 
Contract or Torts, although it is part and parcel of 
both, and consists in the recognition of rights not 
otherwise cognizable. It is a part of the system — 
designated as Conunon Law. It is universally con- 
ceded that the principles of Equity Jurisprudence 
and Ethics coincide, and they therefore do not need 
special consideration. 

We shall therefore, aim only to discover whether 
there are places of divergence between Law and Mor- 
ality in the law of Contract and Tort. 

The rules of civil conduct which individuals owe 
to each other in their social intercourse, come under 
the head of Civil Wrongs, consisting in violations of 
contractual obligations, or in the formation of illegal 

265 
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contraxjts, or in the failure to perform certain duties 
which violate the rights of persons, affecting person, 
reputation, family or business relation, or property 
rights. 

These are generally determined by the common 
law, aided in some instances by statutes. 

It will be foimd upon minute examination of the 
law of Contracts and Torts that the rules imder these 
branches of law come up to the full measure of the 
moral precepts, with but few exceptions. 

In the few instances in which the moral obligation 
or duty does not receive legal sanction, it will be 
foimd that there is an overshadowing duty tending 
to the general good of society which suspends the 
moral obligation or duty. 

The benefit which society thus derives more than 
counterbalances the evil done by destroying the 
moral obligation. 

If custom is to be regarded as the source of the 

Morality common law, it certainly must be admitted 

cLmrnon that thc customs which had received the 
sanction of the people and the stamp of 
approval by the courts, can be no other than the ex- 
pression of the moral sentiment of the people. The 
sum and substance of all we can gather from our 
study of this matter is: That so long as all the people 
will act in their social intercourse with each other 
in accordance with the usual custom, which is ap- 
proved by the general consensus of opinion, such 
custom probably passes the test of morality. But 
the very moment that the conscience of a wajrfaring 
citizen does not impel him to perform his duty to, or 
observe the right of his fellow, who in tum appeals to 
the law for redress, the court then apphes the rule of 
the custom as the rule of his decision, and then there 
is a transition of morality to law. 
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We saw in Roman law recognition of the principles 
of Morality. According to Blackstone, Natural law, 
that law partially based upon the revealed law, and 
partially upon the law of reason, is the comer stone 
of the common law. Even the strongest Analytics 
of our times recognize the same principle. (Pollock, 
Expansion of the Common Law, 107, et seq.) Black- 
stone recognized Ethics as the foundation of that 
part of the law of nature which it is necessary to ob- 
serve to insure true and substantial happiness, and 
contended that it is of universal application, that 
laws not in conformity thereto are invalid. Looking 
at Law and Ethics, from his standpoint they are 
undivorceable. Recurring to the history of the ques- 
tion heretofore considered, the fact that in the seven- 
teenth century a new theory was adopted, in the 
minds of men, that Law and Ethics were far asunder, 
which continues to be a favorite theory of some emi- 
nent legal scholars and moralists to the present time, 
is not conclusive of the question. The only way to 
demonstrate the truth is by a full consideration of 
the law, and its history, in all its ramifications, a 
task which no one will likely ever undertake merely 
for the purpose of convincing the extreme moralists 
or the analytics, of their errors. 

We propose, however, to go into the matter to some 
extent for the purpose of showing that Laws do em- 
brace the moral precept in nearly all cases. Great re- 
gard must be had for the opinions of the eminent men 
which have been heretofore quoted. It is with great 
diffidence that the least evidence of disagreement 
from their views is here shown. We are at a loss to 
know why so much stress is laid upon the marking off 
of the two sciences as essential to the advancement 
of legal science, when in the same breath acknowledg- 
ment is made that the judges must necessarily enter 
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the domain of ethics in search for the data for the 
rules of law; and more especially when statutes 
and judiqial precedents do in fact come up to the 
standard of morality. Hence it would seem that 
the data of ethics and the data of jurisprudence are 
communistic. Philosophical theories sometimes lead 
us to high peaks where walking is dangerous, where 
the road is stony, dark and dreary for the honest, | 

common, everyday lawyer. He does not have time i 

to stop and say to himself: Here is the fence that 
divides law from morality; but his keen sense of right 
and justice, which he very likely did not acquire by a 
study of either the Science of Law or of Ethics, points 
out to him the law of morals and the consequent civil 
law. His study has been limited to the common 
law which is the collected wisdom of ages. He may 
not have explored the mysteries of the sciences, and 
may be unfamiliar therewith, but he has within him 
a something — (he has not looked into psychology to 
see if conscience is the correct name [ante, p. 175.]) — 
which teaches him right from wrong, and he knows 
that this should be the controlling principle of every 
law. 

Despite the theories which have been so unani- 
mously followed for well-nigh three centuries it is no 
doubt true, that all of our judges have been applying 
the natural law of reason determinable by what is 
just and right under the circumstances, and by what 
is best conducive to the peace and happiness of indi- 
viduals. As Pollock observes: ''Our courts have 
gone on making a great deal of new law which is nat- 
ural law, without realizing it." (Pollock, Expansion 
of the Common Law, 107, et seq.) When the natural 
inherent rights of persons are observed they are satis- 
fied and happy; when they are not heeded resort to 
law is necessary. 
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It is not always easy to discover the duty or the 
right. Several qualifications are necessary, among 
which is a correct disposition, an even temper, a 
proper understanding of the relations in which we 
stand to those about us. A close scrutiny of ourselves 
will enable us to discern the right; and when once the 
conception of duty is revealed to us, and oiu* con- 
science is in good working order, we become subject 
to a law which no power can control. The observance 
of the commands of the monitor within us will lead 
to the road of righteousness and perfection, while its 
disregard will bring nothing but misery and unhap- 
piness. 

There is a standard of duty which all ethical persons 
should adopt. This standard, though inflexible, yet 
admits of easy adjustment in the various relations 
and conditions. Professor Amos says: "The canon or 
standard of action is hard, indeed, to discover, and 
particular societies may spend ages in unavailing ef- 
forts to discover it. . . . This canon or standard 
of action, including here and under the term action, 
all the thoughts and feelings that give life and warmth, 
is absolute morality." 

Each time we are brought back to this standard, 
— morality — and civil governments, unmindful of the 
controversy, consciously or unconsciously apply this 
standard to business affairs, exacting full weight and 
measurement. 

So far as the question has been considered up to 

this point it has largely been a matter of 

itai.iK?Lw: opmion and argument. 

How suod j^ ig j^Q^ purposed to see what has been 

said and done in a practical way by the 

courts and authors. 

The weightiest argument which can be advanced 
is that found elsewhere (Structural Basis of Govern- 
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ment, ante, p. 144, et seq. See Penalty of the Law, 
ante, p. 156) that governmental authority comes from 
God and that the officers of government are officers 
of His service, is the end of their daily work (Ro- 
mans Chap. XIII). We should have the same abiding 
faith as had our forefathers who signed the Declara- 
tion of Independence, when they placed' "a firm re- 
liance on the protection of Divine Providence." 

The fact that " Morality '^ is placed in our written 
constitutions is also a potent argument. Religion 
at one time was a part of the government, the authori- 
ties turning to it for aid. For a long time in Eng- 
land it was held to be the basis of law. (Holland Jur., 
p. 56; Andrews' American Law, § 68; 1 Cooley's BL, 
p. 50.) Some dictum of courts are foimd to this efifect. 
(Cowan V. Millboume, L. R. 2 Ex. 230.) This theory 
is lately repudiated in strong terms. (Lord Cole- 
ridge, R. V. Foote, 48 L. T. N. S. 733.) Judge Bald- 
win of Connecticut states that: ''Modem government 
began when the state withdrew from its long alliance 
with Christianity." (American Bar. Ass'n Rep., 1889, 
p. 242; Andrews' American Law 18, 19.) Rather 
should we say, when the state and church separated, 
for religion will no doubt contribute to laws through- 
out the progress of time. 

The Supreme Court of the United States has lately 
said: "The great principle of the common law which 
is equally the teaching of Christian morality, so to 
use one's own property as not to injure others, for- 
bids any other application or use of the rights and 
powers conferred." (Baltimore & Potomac Ry. v. 
Baptist Church, 108 U. S. 317, 331.) Here then is an 
application of morality fostered by Christianity. 

Again, the Supreme Court of Tennessee recognizes 
the same principle in the following: 

"Regarding Christianity as part of the law of the 
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land, it respects and protects its institutions; and it 
assumes likewise to regulate the public morals and 
decency of the commimity." The court remarks 
that human laws can be expected to enforce only 
social and relative duties; that it does not punish 
wickedness or vices excepting only when they are 
made public, when by reason of the bad example 
they set they become injurious to society, in which 
event it is the business of himian laws to correct 
them. (Bell v. State, 1 Swan, 42, 43.) 

The Kentucky Supreme Court has recently said in 
respect to this question: 

"Honesty, morality, religion and education are the 
main pillars of the State and for the protection and 
promotion of which govemment was instituted among 
men." (Commonwealth v. Douglas, 24 S. W. 233.) 

Austin said: "A human law is good or bad as it 
does or does not agree with the law of God; that is 
to say, with the law of God as indicated by the prin- 
ciple of utility, or with the law of God as indicated 
by the moral sense." 

The relation of morality and law is thus well ex- 
pressed by one writer: 

**Let it not be forgotten, let it be emphasized, re- 
peated, emblazoned in the halls of every legislative 
body, that morality is a fundamental principle in 
legislation; but for this principle, this law of nature, 
this law of God, this law of man, . . , popu- 
lar govemment would fail. Morality cannot be dis- 
regarded by the legislature, it must be regarded, or 
the action of the body is void. Moral law was not 
created by a legislative body. It was never enacted. 
It was never created by the Constitution of the state 
or of the nation. Neither the Constitution itself nor 
the legislature can disregard it and the action be 
valid," (Hitter's Moral & Civil Law, 83.) 
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In Webb's Pollock on Torts (1894), p. 12, the fol- 
lowing topic is discussed: 

"Relation of the Law of Torts to the semi-Ethical 
Precept, 'Thou shalt do no harm to thy neighbor.' '' 

The author then discusses the three main divisions 
of the law of torts, calling attention to the strong 
ethical, moral element in one of them. He then turns 
to the Introductory chapter of Justinian giving the 
maxims of the law, which have heretofore been quoted. 

Speaking of the maxim: "Thou shalt give every 
one his due, " he says it fits pretty well with the law 
of property and contract. As to: "Thou shalt do 
no hurt to thy neighbor'* he says: 

"Our law of torts, with its irregularities, has for 
its main purpose nothing less than the development 
of this precept. This exhibits it, no doubt, as the 
technical working out of a moral idea by a positive 
law, rather than the systematic application of any 
distinctly legal conception. But all positive law 
must presuppose a moral standpoint, and at times 
more or less openly refer to it, and the more so in 
proportion as it has, or approaches to having, a penal 
character." 

"At common law, indictability and immorality are 
convertible terms." (Leiber on Penal Law; 2 Leiber's 
Miscel. Works, 471.) 

Piggott on Torts (208), speaking of Fraud BS,y8: 
"It will be noticed that we have ignored the distinc- 
tion between legal and moral fraud sometimes drawn." 
He then quotes Bromwell, L. J., in Weir v. Bell, 3 
Ex. D. 243, where he says: "I am of the opinion that 
to make a man liable for fraud, moral fraud must be 
proved against him. I do not understand legal fraud. 
To my mind, it has no more meaning than legal heat 
or legal cold, legal light or legal shade. There never, 
never can be a well-founded complaint of legal fraud| 
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or of anything else, except where some duty is shown, 
and correlative right and some violation of that duty 
and right. In truth; we are discussing the legal as- 
pect of a moral question, and as we have seen, the 
common law does practically adopt the same standard 
as morality/' Undoubtedly, morality was the basis 
of all that part of the common law which can be 
considered sound law. 

Our colonists brought the common law with them 
when they settled here and it formed the ground- 
work of American Jurisprudence. 

Chancellor Kent, one of our earliest Commentaries, 
said: 

"When the United States ceased to be a part of 
the British Empire, and assumed the character of an 
independent nation, they became subject to that 
system of rules which reason, morality, and custom 
have established among the civilized nations of Europe. 
• . . We ought not, therefore, to separate the 
science of public law from that of ethics or morality, 
nor encourage the dangerous suggestion that govern- 
ments are not so strictly boimd by the obligations of 
truth, justice, and hmnanity in relation to other 
powers as they are in the management of their own lo- 
cal concerns. States, or bodies politic, are to be con- 
sidered as moral persons having a public will, inas- 
much as they are collections of individuals, each of 
whom carried with him into the service of the com- 
mimity the same binding law of morality and religion 
which ought to control his conduct in private life.'' 

He then discusses the principles underlying the 
law of nations, and adds: 

"And we have the authority of lawyers of an- 
tiquity, and of some of the first masters in the modem 
schools of public law, for placing the moral obliga- 
tion of nations and of individuals on similar grounds, 
18 
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and for considering individual and national morality 
as parts of one and the same science/' 

Joel Prentiss Bishop in his work on Criminal Law, 
sec. 495," says: - — - . 

"Morality, religion, and education are the three 
main pillars of the State and the substance of all pri- 
vate good. A community from which they are ban- 
ished represents more than the gloom of original 
chaos. Therefore, ^ey should be objects of primary 
regard by the law." _ 

"But however uncertain may be the precise extent 
to which the common law protects Christianity, there 
is no question that it practically and fully cherishes 
the pubUc morals. And it punishes as a crime every 
act which it deems sufficiently evil and direct, tend- 
ing to impair the pubUc morals." . . . "Promi- 
nent among the interests which the law protects 
are the public morals." (Bishop on Criminal Law, 
sees. 495, 500, 505.) 

In the case of Grisham v. State, 2 Yerger (Term.), 
589, the court declared that: 

"The common law is the guardian of the morals 
of the people, and their protection against ofifences 
notoriously against public decency and good morals." 

The books of Reports in England, and in some of 
the States in this country, where conunon law crimes 
were recognized, abound with cases where, upon these 
principles of the common law, convictions have been 
enforced for various ofifenses against public moraUty 
and decency, without the aid of any statutory enact- 
ment. 

And so it would seem, notwithstanding all conten- 
tions to the contrary, that it must be conceded that 
morality is a fundamental principle of the common 
law, and chancery law; and so it is with constitutional 
and statutory law. 
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The civil law carries into efifect the precepts of 
morality and parts of the Divine law. It demands 
either by statutory or judicially made law, that we 
shall fulfill all our contractual obligations to each 
other, and all our duties and obligations which nat- 
urally should be required of us in our relations with 
each other. It is the conditions and circumstances, 
and the exigencies of the occasion which makes law. 
There is a law of nature appUcable to every situation 
which is presented, which is arrived at by the fair 
minded, honest expression of the conscience of the 
judiciary by applying the general consensus of public 
opinion as determined by the consciences of men. 

Substantive law has passed through several stages 
of development, and at times true principles of right 
and justice have not always found expression by the 
judiciary or the legislature, but sooner or later the 
etemal principle of right and justice finally prevails 
and becomes firmly established. It has sometimes 
taken years of hardship, and acts of cruelty, and even 
wars and bloodshed, but finally we have the satis- 
faction of knowing that the true standard of moral- 
ity becomes established in nearly all, if not all, in- 
stances. 

It may be safely stated that although a judicial 
precedent may sometimes be pronounced, or a statute 
passed, in violation of moral principles, time will right 
the matter. The rule of stare decisis is not greater 
or more powerful than the moral principle, which is 
the root of all law. 

Has not enough now been said to show that Moral- 
ity is the basis of law? 

To use the lawyer's argument we may confidently 
claim that the weight of authority heretofore cited, 
clearly sustains the view that Ethics and Law are 
parts of the same thing. We have thus demonstrated 
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the falsity of the moralist's theory that there is a di- 
viding line between them. The line is formal and not 
real. 

But they will say that there are so many laws that 
are not fomided on morality. The law as annomiced 
by our judges is not so liable to this objection as is 
statutory law. Yet both are supposed to reflect the 
general consensus of opinion. But so long as laws 
are declared by man, so long as the minds of men are 
clouded by passion and prejudice, we cannot always 
be sure of perfection, because it is human to err. 
These errors, however, are sure to be rectified in time. 

If we, therefore, by careful thought and sober 
study, reach the conclusion that the principles of 
Ethics and Jurisprudence are necessarily interwoven 
with, and dependent upon, each other; and if in the 
study of law, we seek to discover the truth accord- 
ing to the Science of Jurisprudence and Ethics, en- 
deavoring in each case to enter the domain of general 
jurisprudence and ethics in search of the correct prin- 
ciple, we will become better lawyers; we will, in the 
language of another, become ''a more ready and cor- 
rect manipulator both of Inductive and of Deductive 
processes of thought. A more keen discriminator of 
the nature of Moral Distinctions, and of the relations 
to each other of the true fields of Moral and Legal 
Duty, ... a wiser and better-balanced investi- 
gator of the great, leading facts of human life in all 
their forms." (Amos on Jurisprudence, 499.) 

The business of the legal profession, therefore, lies 
exclusively in carrying Ethical theories and princi- 
ples into practical operation. 
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XXI. 
CONCRETE JURISPRUDENCE. 

MORAL PHENOMENA IN LAW OP CONTRACT AND TORT. 

Rights arising in contract come within the class of 
rights in personam. It is made by a meet- 
ing of minds upon a given proposition. 
The purpose of the contract is to impose or 
create an obligation, the two being distinguishable. 
Though there is great latitude in the power to con- 
tract, there are clear limitations, the state assuming 
cognizance of such contracts as are deemed conducive 
to public good. In furtherance of this object certain 
requirements as to form are adopted. There must 
be an assent which is evidenced by outward acts, al- 
though it may occur that the form will not truly ex- 
press the inward intention, and hence, if mutual, 
does not create a contract. ''There must be the meet- 
ing of two minds in one and the same intention.^' 
There is a large class of cases where a contract is 
made contrary to the actual intention of 
wiaoaufe^iiAi one of the parties. If a person by his words 
or acts warrants another in deducing an 
inference that an agreement was intended, the law 
does not permit him to deny the effect of his 
acts. Professor Holland remarks that: ''This lumi- 
nous principle at once sweeps away the ingenious 
speculations of several generations of moralists." 
(Holland's Jurisprudence, 232.) He furnishes the fol- 
lowing apt quotation from an English authority: 
"If, whatever a man's real intention may be, he so 
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conducts himself that a reasonable man would believe 
he was assenting to the terms proposed by the other 
party, and that the other party on that belief enters 
into the contract with him, the man thus conducting 
himself would be equally boimd as if he had intended 
to agree to the other party's terms." {Id.; Smith v. 
Hughes, L; R. 6 Q. B. 607.) 

This has reference to implied contracts. Where 
one by means of deception obtains the property or 
money of another, with the avowed intention of per- 
sonal gain to hinaself and loss to the otiier party, the 
law imposes upon him the obligation to make good 
the loss. 

The existence of a consideration is one of the essen- 
GoBRidentioB. tial rcquisitcs of a contract. Without it 
there is no binding force in an agreement. An empty 
promise does not create a legal obligation. One good 
timi deserves another has been the universal inune- 
morial rule the world over. It was necessary to adopt 
some standard of validity of contracts for the good 
of society, and the essentials which the law prescribes, 
are, it is agreed, conducive to the good of society, and 
ought for this reason to satisfy the theories of morals. 
It may be contended that the fact that a considera- 
tion is essential to a legal promise, marks it oflF from 
a moral obligation. It is sometimes asserted "that 
every man is, by the law of nature, boimd to fulfil 
his engagements," but "that the law • . . sup- 
plies no means nor affords any remedy to compel 
the performance of an agreement made without con- 
sideration." (Rann v. Hughes, 8 T. R. 550.) 

There was adopted very early in the history of the 
law of contracts, the essential element-cormrfero/ton, 
which became the basis of their enforcement by the 
courts. The history of consideration is traced by 
Holmes' Common Law, 253, et seq. 
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Ccmsideration is defined to be any act from which 
one derives a benefit on .advantage, "or any labour, 
detriment, or inconveniences sustained, . . . how- 
ever small/' (Laythoarp v. Bryant, 3 Scott, 238; 
Holland Jur. 249.) Consideration is of -two kinds, 
good and valuable, the latter consisting in some 
right, interest, profit, or benefit accruing to one party, 
or some loss, responsibility given, suffered or imder- 
taken by the other, while good consideration rests 
upon blood, or natural love or aflfection. 

In the law of co ntract s the principles of morajity 

coBtneteu ^^® upheld "and maintained by the con- 

^ ofTKS!?' demnation of all kinds of contracts 

lueffai. deemed illegal because contrary to good 
morals. ^ . . 

No action arises out qjF a wicked cause {Ex turpi 
causa non oritur actio) has ever been a maxim of the 
law. And it is not ev^n essential that parties to an 
action plead in terms*that a contract is contra bonos 
moresy it is the duty "qf the court to make the ob- 
jection in its own behalf. "Courts owe it to public 
justice and to their own integrity to refuse to be- 
come parties to contracts, essentially violating mo- 
raUty or public policy; -by entertaining actions upon 
them. It is judicial duty always to turn a suitor 
upon such a tjontract^out of court, whenever and 
however the character t)T the contract is made to ap- 
pear." (Wright V. Rindeskopf, 43 Wis. 348; Pape v. 
Standard OU Company,: 5 Ohio C. C. [N. S.] 252.) 

Examples of illegal contracts are contracts in re- 
straint of trade, lobbying contracts, contracts to ob- 
struct justice, unlawful agreements relative to mar- 
riage, inmioral contracts, and contracts by the terms 
of which the parties undertake to deceive the pubUc. 
There are various other forms. 

It is said that ''Since the promotion of public and 
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private virtue is one of the chief purposes of the law, 
no countenance can be given to agreements which would 
defeat that end under legal forms. If the object of 
the agreement be to induce inamorality, no technical 
nicety in the instrument, no stipulation of moneyed 
consideration, no observance of the usual essentials 
of a contract can give it validity; such agreements 
are wholly void. (9 Am. & Eng. of Law [1st ed.], 921.) 
Where the object is to induce immorality, the con- 
tract is void. (Forsythe v. State, 6 Ohio, 19.) A con- 
tract to bring about a fraudulent marriage, or to pro- 
cure a divorce, is illegal. (Cole^v. People, 84 111. 216; 
Com. V. Waterman, 122 Mass. 43.) An agreement 
not to defend a divorce suit is illegal. (Weeks v. Hill, 
38 N. H. 199.) A contract to relieve a parent from 
the care of his child is void. (Famsworth v. Richard- 
son, 35 Me. 267.) The general rule is, that a contract 
against good morals can have no aid from the courts, 
either to enforce it in the first instance, or to grant re- 
lief from it after it has been executed. (9 Am. & Eng. 
Enc. of Law, 922.) Contracts of sales which contra- 
vene public decency and good morals, are void, (/d., 
926.) 

It may be safely asserted that the courts apply 

the rule of strict morality in all actions ex contractu. 

And the rule is of tmiversal application that when a 

contract is immoral, or opposed to public policy, and 

the parties are in pari delicto, the courts will not give 

aid to either one, but will leave them where it finds 

them. 

We hear a great deal about moral obligation in 

6Mni *^^ ^^^ ^^ contract. This is about the 

ouif«ttoB only feature in contractual obligations spe- 

comtFMU. ciaUy deserving of consideration, in this 

discussion. Outside of moral obligations which are 

not legal obligations, in the law of contracts it will 
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be found that the law of contract universally coin- 
cides with the rules of Morality- 

What is a moral obligation? 

Holland says: "Every right, whether moral or 
legal, implies the active or passive furtherance by 
others of the wishes of the party having the right. 
Wherever any one is entitled to such furtherance on 
the part of others, such furtherance on their part is 
said to be their 'duty.' 

"Where such furtherance is merely expected by 
the public opinion of the society in which they live, 
it is their 'moral duty.' 

"Where it will be enforced by the power of the State 
to which they are amenable, it is their 'legal duty/" 
(Holland Jur. 75.) "Moral obligation means no more 
than a legal liability suspended or barred in some 
technical way short of a substantial satisfaction. 
An obligation which cannot be enforced by action, 
but which is binding on the party who incurs it, in 
conscience and according to natural justice.'' (Grould- 
ing V. Davidson, 25 How. Pr. 483.) "It is that im- 
perative duty which would be enforcible by law, were 
it not for some positive rule, which, with a view to 
general benefit, exempts the party in that particular 
instance, from legal liability." (15 Am. & Eng. Enc. 
of Law, 716.) 

The class of contracts in which the question of moral 

oeatrMte obligation has been extensively involved 

■p^t*' have been those where the consideration 
GouMentioB. ^^ ^ ^^^ trausactiou. The rule has 

been universally observed that a contract to be valid 
and enforceable must be based upon a present or 
future consideration; that a past transaction will not 
sustain any promise. (3rd Am. & Eng. of Law, 
Ist ed., 838.) There was a time in the history of 
the common law, it is said, when it was considered 
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that a moral obligation would support a subsequent 
promise. But this view was thereafter exploded be- 
cause under such a rule every promise would be legally 
binding, as every promise carries withuit a moral obli- 
gation. It is now generaOy held that to render a 
subsequent promise valid some act must have been 
done or service rendered on^the faith of an express 
or impUed request, and that when this element is want- 
ing it will not be enough ta^ow that^;he defendant 
was morally boimd to remunerate the plaintiflf, and 
ratified the obligation by m express promise, (/d., 
Eastwood V. Kenyon, 11 A. & E. 438; Hamor v. 
Moore, 8 Ohio St. 239.) ^ ^A promise ■ . . . toper- 
form an already existing legal duty is no considera- 
tion; and a past fact, although it may be an influ- 
encing motive, can never be a good ^consideration, 
which must always be either present or fiybure." 
(Holland Jur. 249.) 

It is said in a Kentucky case: "That a noian is under 
an obligation to perform his lawful engagements is 
a proposition which none pretend to controvert. 
While moralists differ and Qasuists dispute about the 
cause of such an obUgation, they all agree, that, 
- even in a state of nature, nfein is bound to fulfil his 
contracts. In such a state, without .the aid of civil 
laws, the obligation addresbPs itself • to the moral 
faculty, and operates upon the conscience of men, and 
is denominated the moral obligation of a contract." 
(Lapsley v. Brashears, 4 Litt. [Ky.] 54.) 

It seems that the courts of England early marked 
a distinction between a moral obUgation and a valuable 
consideration, and held that a moral consideration will 
not support a promise. (Eastwood v. Kenyon, 11 
Ad. & El. 438; Beaumont v. .Reeve, 82 B. 438.) It is 
also said that this has been approved and made the 
basis of judicial decision quite generally by the courts 
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in this country. (Freeman v. Smalley, 38 N. J. L. 
383, and other cases cited in Beach on Contracts, 
§ 153, note 1.) 

It is unquestioned that a simple moral obUgation 
has never been &garded as sufficient ground to sup-* 
port a promise. " (Allen v. Bryson, 67 Iowa, 591, 56 
Am. Rep- 358.)*^ Such statements as the following, 
are found among the English decisions: 

In Hawkes v. Saunders, 1 Cowp. 289, 294, Butler, 
J., state"d, that "whenever a defendant is under a 
moral obUgation,lor is liable in conscience and equity 
to pay, that is a sufficient consideration.'^ 

Again, Lord Mansfield, in Lee v. Muggeridge, 5 
Taunt. 36, 46, said that it had "been long established 
rule that where ^person is bound morally and con- 
scientiously to payrardebt, though not legally J^ound, a 
subsequent promise to pay will give a right of action." 

It may be safely asserted that a moral considera- 
tion has only been looked to as a sufficient basis to 
support a right of action upon a subsequent promise 
resting thereon. 

But even upoiL.this proposition there has been con- 
flict among the cases. Both in England and in this 
country the rulels adopted that an express promise 
can only revive a precedent good consideration, which 
might have been enforced at law through the medium 
of an implied promise. (Wennall v. Adney, 3 Bos. & 
P. 249; Eastwood v. Kenyon, 11 Ad. & E. 438.) "A 
moral. obhgation is also a* good consideration for a 
promise — but that holds only in cases where a prior 
legal obUgation had existed, which by reason of some 
existing rule of law, can not now be enforced." (Hol- 
ley V. Adams, 16 Ver. 206; 42 Am. Dec. 508; Cook 
V. Bradley, 7 Conn. 57, 18 Am. Dec. 79; Hamor v. 
Moore, 8 Ohio St. 239; Allen v. Bryson, 67 Iowa, 
591, 56 Am. Rep. 358.) 
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There is a line of decisions in this countiy, however, 
which hold that a moral obligation to pay money or to 
perform a duty, is a good consideration for a subse- 
quent express promise to do so, even if there was origi- 
nally no legal obligation to perform! It is claimed 
in support of such a rule that all the authorities admit 
that where an action to recover a debt is barred by 
the statute of limitations, or by a discharge in bank- 
ruptcy, a subsequent promise to pay the same can be 
supported by the moral obligation to pay, although 
the legal ^obligation is gone forever;, that there is no 
just distinction between such a case and one in which 
there never was a legal, but only a moral, obligation 
to pay. In the one case, the legal obligation is gone 
as effectually as if it had never existed. In both 
cases, at.the time the promise sought to be enforced 
is made, there is nothing whatever to support it ex- 
cept the moral obligation, and why the fact that, 
because in the one case there was once a legal obliga- 
tion, which, having utterly disappeared, is as if it had 
never existed, should afifect the question, is difficult 
to conceive. Courts adopting this doctrine say that 
"a moral obligation is a sufficient consideration to 
support an express assumpsit made after the obliga- 
tion incurred. It is equivalent to a previous request; 
but it must be such an obligation as is denominated 
by moralists * perfect' — an obligation of justice, and 
not of benevolence or piety merely." (Ferguson v. 
Harris, 39 So. Car. 323 [1893]; Morris v. Hemdon, 2 
Bail. 56; 21 Am Dec. 515; Barlow v. Smith, 4 Vt. 144; 
Wilson V. Burr, 25 Wend. 386; Commissioners v. Perry, 
5 Ohio, 58.) Some courts in treating that class of 
cases where the obligation which was previously legal, 
but which is reviewed by a subsequent promise, 
seem to prefer designating the consideration as an 
"equitable obligation" rather than as a "moral obli- 
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gation/' (Wills v. Ross, 77 Ind. 1, 40 Am. Rep- 
279, 283.) 
A promise to pay a debt voluntarily released is 

without consideration. (Warren v. Whit- 
ob?£So. i^ey, 24 Me. 561 ; 41 Am. Dec. 406.) A mere 
sSae cS!!l^ gratuity, which, without a special promise, 

will not, in law, imply a promise to pay, and 
hence is not a good consideration to support an ex- 
press promise to pay. (Hamor v. Moore, 8 Ohio St. 
239; Allen v. Bryson, 67 Iowa, 591.) Reference has 
been made to the validity of a promise to pay a debt 
after adjudication in bankruptcy (Knapp v. Hoyt, 
57 Iowa, 591, 42 Am. Rep. 59, which is well sustained), 
and of a promise to pay a debt barred by the statute 
of limitations. (Cook v. Bradley, 7 Conn. 57, 18 Am. 
Dec. 79; Ingersoll v. Martin, 58 Md. 67.) A promise 
must be coextensive with the consideration, and 
hence a past consideration will not support a contract 
other than that which the law implies. (Roscorlav. 
Thomas, 3 Ad. & E. 234; Hopkins v. Logan, 5 Mees. 
& W. 241.) A promise by the father of a bastard 
child to the stepfather to pay for the child, is held 
binding. (Wiggins v. Keizer, 6 Ind. 252.) There 
have been a number of decisions in respect to con- 
tracts of a married woman, during the period when 
she was under a disability, and the rule is applied that 
a promise by her after coverture is valid. (Brown v. 
Bennett, 75 Pa. St. 420.) A promise to pay for pro- 
fessional services in obtaining a divorce, after she 
becomes discovert, is regarded as binding but not by 
force of any moral obligation. (Viser v. Betrand, 14 
Ark. 267.) A promise to pay a debt for which the 
promissor is already bound is not a valid contract to 
support another contract. (Laboyteaux v. Swigart, 
103 Ind. 596.) The moral duty of a father to pro- 
vide for his child is a sufficient consideration for 
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a promise to pay money. (Kiiowles v. Erwin, 43 
Hun, 150.) A moral obligation supports a promise 
to pay a debt discharged by his bankruptcy. (Post 
V. Losey>-12 N. E. [Ind] 121; Wislizenus v. OTallon, 
3 S. W. [Mo.] 837.) 

It may justly be contended that, notwithstanding 
the fact that a past consideration may not be suffi- 
cient to support a promise, this does not remove the 
moral obligation to fulfill the same. But it wiU gen- 
erally be found that the reason why the courts hold 
the past consideration insufficient to support the con- 
tract, is because the rights of other innocent persons 
have intervened and are superior to the person in 
whose favor the contract, supported by the past con- 
sideration, is made. In such cases justice is done as 
between all the parties, and hence imder the circum- 
stances there is nothing to support even a moral ob- 
ligation. 

So it will be found that there is but little, if anything 
done to the cause of morality in the law of contracts. 

The law of torts deals with violations of duty con- 
cerning Person, Reputation, Health, Fam- 
priiliJiJ %) Contract and Business Relations, and 
'uw* Property Rights. 

Torto. In the discussion of the Moral Principles 

of the common law, there was occasion for 
references to the exemplification of the ethical prin- 
/*ciples embraced in: ^^Thou shalt give every one his 
due;" "Thou shalt do no hurt* to thy neighbor," 
which is but the practical application of the moral 
idea as is found in the law of torts. 

Throughout the entire field of torts, it will be found 
that the moral and legal duty parallel each other. It 
is said that: "The law of Torts abounds in moral 
phraseology. It has much to say of wrongs, of malice, 
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fraud, intent, and negligence. Hence it may natur- 
ally be supposed that the risk of a man's conduct is 
thrown upon him as the result of some moral short- 
coming.^' (Holmes' Conunbn Law, 79.) 

Cheating and defrauding is condemned alike by 
moral and civil law. To knowingly misrepresent 
facts is wicked and inmioral. It.is claimed that the 
tendency of the law is to transcend moral and reach 
external standards. But in this subject the law re- 
fers to morality as the basis of the liability for fraud 
and deceit. 

In torts the wrongful acts are either intentional 
or unintentional, . and it will be f oxmd on the whole 
that the legal duties and liabilities of persons in re- 
spect to such acts, parallel with the moral duty. 

It-is said that: ''The theory of torts may be smnmed 
up very simply. At the two extremes of the law 
are rules determined by policy without reference of 
any kind to moraUty. Certain harms a man may in- 
flict even wickedly; for certain others he must answer, 
although his conduct has been prudent and bene- 
ficial to the commxmity." (Holmes' Common Law, 
161.) 

All willful and intentional acts afford the injured 
redress at law. It is difficult to perceive where one is 
to be held for harms when his conduct has been pru- 
dent and beneficial to the commxmity. There is a 
distinction between damage and injury. Acts of one 
may cause damage to another but will not be redress- 
ible at law, and hence will not constitute an injury. 
These appear to be the only ''farms'' which one may 
cause to property. Interference with percolating 
waters, in which no one has any property right, inter- 
ference with light and air, may harm or damage one, 
yet they do not cause injury. There are many cases 
where the doctrine of personal liberty and personal 
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dominion of one over his own property enables him 
to do things to the annoyance of others, not causing 
actual; material; physical discomfort to them, which 
violate no legal or moral obligation. (Metzger v. 
Hochrein, 107 Wis. 267.) 

That class of acts designated damnum absque in- 

D..B.. juria may be specially noticed. There are 
itaqMujaru. numerous acts where damage is actually 
suffered by one through the acts of another, but no 
injury is done, because no legal right is violated or 
no legal duty violated. (See Week's Damnum Ab- 
sque Injuria.) May objection, from the moral stand- 
point be made, because the law does not afford a 
remedy in such cases? 

A few illustrations will demonstrate the truth. 
Percolating waters, because of their wandering char- 
acter, are the property of no particular person. They 
may be the basis of the supply of the well of one owner, 
but no right is violated if an adjacent owner sinks a 
well upon his premises which draws off all the water 
from his neighbor's well. If, however, the under- 
groimd waters be what is known as a subterranean 
stream, its course being definite and certain, then it 
may be the subject of ownership, and interference 
therewith being legally wrongful. 

Every owner of property possesses certain natural 
rights in the use thereof. But there are certain limi- 
tations placed upon such use. The rule is well ex- 
pressed in the maxim: "/Sic uiere tuo vi alienum non 
IxBdas^ If the natural uses of land cause damage to 
another it does not follow, necessarily, that there is 
a violation of a legal right with consequent injury. 
Legal rights are established in recognition of the 
rights of all persons, and moral rights and duties can 
rest on no different basis. 

Under the common law an owner of land might 
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turn the surface water off his land upon an adjacent 
owner with impunity. 

The proprietor of an inferior or lower estate, by 
the common law, may lawfully obstruct or hinder the 
natural flow of surface water thereon, and in so doing 
may turn the sanie back upon or off onto or over the 
lands of other proprietors without liability for inju- 
ries ensuing from such obstruction or diversion. 

According to the doctrine of the civil law, it is con- 
sidered that as surface water is descendible by nature, 
its usual flow should not be interfeifed with, and that 
its burden should be borne by the Iknd where it nat- 
urally flows; An upper proprietor has an easement 
to have all waters falling on his land discharged over 
the lower tenement, to the same extent as they would 
be discharged in a state of nature. If, therefore, the 
lower property owner should by any means obstruct 
the natural flow and cast it back upon the Upper tract, 
its owner has a right of action. 

The majority of states have adopted the common 
lawj (Kinkead on Torts, §§ 672^ 67a.) 

Here then in American Law is foimd one of the 
many instances of conflict of law in the decisioiis of 
the states of the Union, which leads the inquisitive, 
thoughtful person to inquire which is right. 

Uniformity of decisions or of rules of law is a great 
and growing subject under the American governmen- 
tal system. There is no general national pilot to 
guide the various states safely into the harbor of 
''Uniformity,'' excepting iii that class of cases which 
may be taken to the Federal Supreme Court. 

But as all our judges in the establishment of Case 
Law proceed upon the same principles of scientific 
induction that is used by man in the investigation of 
the laws of nature in all other sciences (Clark on 
Law & Lawmaking, 292), there should be no conflict 
19 
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of opinion. Conunon law being the basis of Ameri- 
can law, it was natural that the courts in the majority 
of states should follow the doctrines of that system. 
But why a different rule in the conunon and civil 
law, and which is right? 

Siuface water acciunulating and remaining upon 
the lands of a person may be detrimental to him, his 
interest requiring that it be turned off. But if he 
turns it off his own land onto his neighbors' land it 
will most likely injure the latter. The conunon law 
evidently proceeds upon the theory that an owner 
may do as he pleases, and that every other person 
must look out for himself. The civil law recognizes 
the injiuy that may be done when one in protecting 
his own property does it to the damage of another. 
This makes it imperative upon the one who desires 
to turn off the surface water from his own lands to 
do it in such a way as not to back it up or throw it on 
the lands of another. 

The civil law would seem more consonant with right 
and justice. If this be true, it illustrates how we in 
America may draw from other systems those rules 
which best conform to our ideas of right. 



XXII, 
JURISPRUDENCE AND ITS OBJECTS- 

LEGAL RIGHTS. 

Having endeavored thus far in these discussions 
to display the science of law, as well as its funda- 
mental basis and its relation to the other sciences, it 
is the purpose briefly to set forth its objects. 

In the language of Blackstone: ^^The primary and 
principal objects of Law are rights and wrongs." 
(1 Blackstone Com. 122.) 

It will be found that the sole province of Jurispru- 
dence and of Laws, are Rights and Wrongs, and a 
study of the Science chiefly and naturally involves 
a classification of Rights, Wrongs and Duties. They 
are seldom traceable to a distinct command but are 
found in the reason of the common law. Although 
the origin of the common law has been a matter of 
grave inquiry, and is usually attributable to custom 
and usage, it will no doubt be conceded that it was 
shaped and moulded from the daily transactions of 
life, and that in its inception or formation it consisted 
in the appUcation of the principles of good sense to 
the exigencies of each disputed case. The law which 
defines the Rights is thus formulated and is intended 
to mark off their limits, and prevent the conflicts 
which are continually arising in the daily life of men. 
The law in the form of decisions of the courts not be- 
ing in the form of a command, but being merely a 
recognition of a preexisting right, and the putting into 
motion of the compulsory process of the law, it is, 
therefore, necessary to keep in mind the fact that 
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the precedents of the courts always partook of the 
spuit of the times in which they were rendered. 

Says a learned writer: 

"We have . . . the rights and wrongs . . . 
originating . • in that reason whiph. is the 
common law, but rarely traceable to any distinct 
command. . . They are shaped and govemed 
by the every-day interests of men and the purposes 
of daily life, and that the law which defines or 
limits them is usually formed from them, and in- 
tended to mark off their limits, arid prevent the con- 
flicts which in actual life are constantly arising be- 
tween them. So far from lying at the basis of the 
system and determining the form aiid contents of 
every right, the law of a given case is Usually the latst 
thing to be determined, and cannot be accurately 
stated until the courts of justice have tiieasured the 
relative extent of the conflict rights, and drawn this 
line between them. . . The entire subject-inatter 
of law f aUs into a classification of rights and wrongs 
and duties." (Professor Hammond, quoted in Kin- 
kead's Torts, § 11.) 

"Jurisprudence is specifically concerned only with 
such rights as are recognized by law and enforced by 
the power of a State. We may, therefore, define 
^ legal right' . . .as a capacity residing in one 
man of controlling, 'with the assent and assistance of 
the State, the rights of others. 

"That which gives validity to a legal right is, in every 
case, the force which is lent it by the State. Anything 
else may b6 the occasion, but not the cause, of its ob- 
ligatory character." (Holland Jur. 72.) 

We still frequently find used, and in law have some- 
Moni Biffht. ti^^s real occasion to use, the terms, "moral 
Leff»i Bight, right,'' "moral duty,'' as distinguished from 
"legal right," ''legal duty," the distinction being that 
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only the conscience of the individual impels the recog- 
nition of the "moral right/' or observance of the 
"moral duty," whereas the state has stamped its ap- 
proval upon the "legal right" or "legal duty." 

This is one of the things to be regretted in our sys- 
tem of Law. Notwithstanding the consciences pf men 
recognize the so-called "moral right" as binding upon 
them, yet as the State has not yet seen fit to adopt the 
principles which operate upon the consciences of men 
in respect to the "moral right," or "moral duty," it 
cannot approach the "legal right" or "legal duty." 

There are. two ways in which recognition can be 
given to the "Right," viz., by legislation, or judicial 
sanction. Legislation is arbitrary and inflexible, and 
cannot be shaped to approve the "Right." 

It is oth^erwise as to Jurisprudence, which can yield 
to some extent according to the exigencies of the oc- 
casion.. Conmion Law Jurisprudence, however, to a 
considerable extent was bridled by the unyielding 
forms of procedure, and, therefore, bred many easels 
of damnum absque injuria. But Equitable Jurispru- 
dence steps in, and applies the moral principle in 
many cases where the law refused, with the result 
that many heretofore "moral rights" ?tre transformed 
into "legal rights." 

All this came about by the changes in, legal proce- 
dure. 

Jurisprudence being concerned only with such 
rights as a^re recognized by law and enforced by the 
power of the state, what rights will the state recog- 
nize and enforce, and is there a domain of rights yet 
outside the law? 

Is there any distinction between a Right and a legal 
right further than that a conflict has arisen 

BIffkl and ^ ' 

^ttMdiStV between individuals which has been taken 
to the court for settlement, and the right 
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as maintained before the mediation of the court, is 
simply recognized and protected, and is now termed 
a legal right? If it had not been legal before the 
action it would not have been afterwards. 

After all it may justly be contended that there is 
no real difference between the '^ right'' and the '^l^gal 
right." 

An inquiry into the grounds or basis of the ''legal 
right" would lead into the same line of discussion 
found elsewhere, viz., it rests upon the moral duty. So 
far as the phenomena or data of rights are concerned 
there is no difference between those legal, and those 
which have not yet been defined and recognized by 
law. 

The real difference between ''legal rights," and 
"Rights," is in the power of protection or enforce- 
ment. 

If one is deprived of the possession of his personal 
property by the wrongful act of another, who will not 
respect his right, and yield peaceable possession upon 
demand, the owner cannot resort to force and violence 
to protect his rights. The interests of society forbid 
such a coimsie, consequently the state has provided a 
way for enforcing rights. 

In some countries the word "right" is regarded 
as expressing Law in the abstract. This is true of 
the continental coimtries which adopt the principles 
of natural law in their system of law. 

It is claimed that this tends to confusion, it being 
necessary to resort to such phrases as "objective" 
and "subjective" Right, so as to distinguish between 
Law in the abstract, and Law in the concrete. " Right" 
with the Germans, the Italians and the French, em- 
braced the idea of compulsion, of phyBical power, a 
legally protected interest. (Holland's Jurisprudence, 
73, 74.) The dividing line between the "moral 
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righf and the "legal right" is the physical force of 
the State, whose function is to recognize and protect 
the rights of its citizens, and thus preserve peace and 
order. The action of the State results in the creation 
of Law. The State says that a certain course of action 
is right, and by its processes compels parties to pur- 
sue it, by paying money, yielding up property, or 
doing specific things. The State by its act both 
"sanctions" and "commands," or more appropri- 
ately, compels. 

ITie physical power of the State, therefore, marks 
the boimdary between the Abstract Science of Ethics 
and the Concrete Science of Law. Much time and 
space has been occupied in discussing the problem 
whether laws precede Rights, or whether Rights 
precede laws. I suppose it must be conceded, as it 
has been since the Middle Ages, that the sanction of 
the law does not convert morality into law; but it 
would seem equally true that the entire history of 
law has been a development from rights previously 
conceived. 

The nature of the "Legal Right" having been ex- 
plained its composite parts may next be considered. 

First, of necessity, there must be some one in whom 
the right vests capable of claiming and enforcing it; 
its object or purpose must be something which the 
law will sanction or recognize; there must be some 
act to be done or forborne by another, all of which 
is determinable by that branch of law known and 
designated as "Substantive Law;" and lastly, all 
the conditions and facts must exist that will confer 
the right upon the one in whose favor it exists to re- 
sort to the branch of Law called "Adjective Law." 
This presents a topic of importance, viz: "Rights 
in Substantive Law," and "Rights in Adjective Law," 
which will be considered. 
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The Person in whom the Bight resides may be a 
Natural or Artificial one. 

In modem American Jurisprudence it is perhaps 
needless to recount the history of the thoughts of men 
and nations in respect to what a "Person" in law is, 
in view of its fundamental law. The absolute and 
equal freedom of all persons at birth is a primary 
principle of American institutions, proclaimed with 
independence and incapable of abrogation. 

A person while ordinarily held to embrace only a 
Uving human being, bs used in our constitutions 
for certain purposes is held to sometimes mean arti- 
ficial persons. 

In the early common law an infant in ventre sa 
mtre was considered capable of possessing certain 
rights, and hence might be classed as a person. (1 
Blackstone Com. 130; Holland's Jur. 83, 84,) 

With Americans the personality of the infant is 
not recognized until independent circulation is es- 
tablished. (Dietrich y. Northampton, 138 Mass. 14; 
52 Am. Rep. 243.) A person is defined in juristic 
writings as a "human being, invested with the condi- 
tion of status.^' 

Status is an incident of Persons of which there are 
several kinds, in reference to which there is the fol- 
lowing division of persons: infants, adults, male, 
female, married, single, compos mentis, non ccHnpos 
mentis, citizens, aliens. 

Status then is an important matter to be consid- 
ered in the ascertainment of Rights and Puties. 
For the purpose of the creation of contractual rights 
the law adopts certain rules , relating to capacity. 
The parties to be capable of entering into a binding 
contract, must not only be competent but must be 
free to act 9S well. Infants, (as to some) imbeciles 
and insane persons are incapable of entering into con- 
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tracts so as to give rise to legal rights. On the con- 
trary certain duties are iniposed upon them riot to 
injure others by the commission of torts, which, if 
violated; confer a "legal Kighf upon the one in- 
jured. 

By an artificial person is meant the creation of a 
corporate entity possessing certain rights and owing 
certain duties substantially similar to those imposed 
upon natural persons. In this class is embraced 
private corporations. 

The recognition of or authorization of the forma- 
tion of the artificial relation of partnership results 
in the creation of a pecuUar legal entity, distinct 
from the persons composing the same, upon which 
certain duties are imposed and in favor of which rights 
exist. 

These being the persons in whose favor "Rights" 
may exist, following the coiu-se of thought of an emi- 
nent authority (Holland's Jur. 86), the object of a 
Bight may be considered. And this brings us to the 
controverted problem of Division of Rights. 

Blackstone made the division of Rights ijito the 
following: (1) Rights of Persons, and (2) Rights pf 
Things. It is claimed, sometimes with too severe 
language, that the error in this division was due to 
the ignorance of Blackstone, in transplanting Roman 
ideas into common law; that jura personarum and 
jura rerum could not properly be traaslated rights 
of persons and rights of things. 

It may readily be conceded that upon mature re- 
flection it is plain that Persons only, possess rights, 
not Things, that the latter are merely the Object of 
rights. Giving to jura its proper meaning we have 
the Law of Persons, and the Law of Property. Nearly 
all our writers upon the elements of the law, condemn 
this division of Blackstone as inexpressive of the true 
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conception (see Andrews' American Law, sec. 82); 
and in the practical application the courts make a 
distinction between the Right and the Property y keep- 
ing the "legal righf separate and distinct from its 
tangible object — \\z. — Property. (Letts v. Kessler, 
54 Ohio St. 73, 85; Kinkead on Torts, § 18.) 

Property in its legal signification means only the 
rights of the owner in relation to it. It denotes a 
right over a determinate thing. Property is the 
right of any person to possess, use, enjoy and dispose 
of a thing, (/d.; Wynehamer v. People, 13 N. Y. 388, 
433; Rigney v. Chicago, 102 111. 77.) 

The proper mode of identifying and classifying 
rights is according to their objects, or according to 
the persons liable to the duties or obligations that 
correspond to the rights. 

The matter of classification of Rights pertains to 
the philosophy of the law. There was no classifica- 
tion of rights found in Roman law, and we look to 
Hale and Blackstone for the division recognized in 
the common law. 

And here we are reminded of the absolute necessity 
of a treatise to which neophytes in law may turn for 
a knowledge of its elements, rather than putting them 
out to sail on the vast sea of precedents, even under 
the guidance of a competent pilot. 

According to modem views there is one great class 
of rights, viz: Rights of Persons, embracing civil 
rights which may relate or concern the Person, or 
his property rights. In the early history of Juris- 
prudence when the division of '' Rights of Things" 
was generally acquiesced in, much importance was 
attached to the term ''Things" which was regarded 
as a comprehensive term, embracing all objects of 
Rights indiscriminately, whether of tangible exis- 
tence or not. 



LEGAL RIGHTS. 299 

The tenn Right of Property, as aheady explained, 
18 the most appropriate expression to designate that 
class of Rights having for their object the innumera- 
ble tangible and intangible rights. 

Much confusion will be avoided if the distinction 
between the term "property'' as comprehending the 
right, and the terms '4and'' or "chattel'' as the sub- 
ject of property, is observed. 

Some attention may too, be given the classifica- 
tion of Rights into "Absolute" and "Relative" which 
was the product of Blackstone, and was the prevail- 
ing theory of all writers of his time as well as of those 
of other Continental nations. 

This division or classification was the natural out- 
growth of the prevailing sentiment of the times as 
to what was the basis of law which has already been 
touched upon in these discussions, viz: that natural 
law is the foundation of law, and is but the embodi- 
ment of the principles of ethics. 

The theory was that in a state of nature, and before 
society was organized, men as individuals, and with- 
out regard to their relation to others possessed certain 
rights properly designated as "Absolute." With so- 
ciety as an existing "state" or fact, and no historian 
leaving any record of a time when there was no soci- 
ety, the picture of Blackstone of a condition of man 
in a state of nature falls short of illustration. 

The Bible truth: "Man liveth not unto himself 
alone," has been the controlling principle, since the 
creation of the world, observance of which is con- 
ducive to happiness. Among the ruder tribes which 
had no governments, they had their own laws and 
their chiefs. 

The golden rule has ever been to give and take, to 
do unto others as we would wish them to do unto 
us. What rights we may have then, have always 
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been those which we can exercise with due regard to 
those about us. In a crowded convejrance the seats 
of which are all occupied whilie others are standing, 
there is no law to prevent the one standing from oc- 
cupying the seat of one who temporarily absents him- 
self therefrom, but we rarely see it done. 

Upon entering society each one gives up part of his 
liberty, as the purchase price of the superior advan- 
tages of society. Statesmen and judges have seri- 
ously questioned the right to do as one sees fit. The 
law of nature contemplated that we should live as 
members of society, and it is the natural duty to con- 
tribute to the necessities of societies. It is a princi- 
ple of natural law, or as originating in municipal or 
social institutions, that the right of man in his con- 
duct and in the use of his property is restricted by a 
due regard to the equal rights of others. (Snyder v. 
Warford, 11 Mo. 513; 49 Am. Dec. 94; Kmkead on 
Torts, § 12.) 

Mr. Justice McKenna said in a recent opinion: "It 
would be trite to say that no right is absolute. Sic 
lUere tuo vt alienum non laedas is of universal obliga- 
tion.'' (Orient Ins. Co. v. Daggs, 172 U. S. 557.) 

As members of society, in the relation of its mem- 
bers to each other and to the state, citizens have 
certain rights of which they cannot lawfully be de- 
prived either by our fellow citizens or by the State. 
If mian may assert a right against the world iand 
against the State, and cannot be deprived therefrom, 
it maybe called "Absolute" without great violence to 
the logic of Jurisprudence. 

For many years the classification of Rights into 
"Absolute" and "Relative" has been assailed on both 
sides of the water as unsound.^ But as our law was 

I The writer has considered this at length in another work, Kinkead on 
Torts, i 13. 
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builded upon this distinction, it is best to still so 
regard it if proper conception of what the division 
really means is formed. 

These so called absolute rights of liberty, of secur- 
ity, were guaranteed imder monarchial government 
in^ the King's Charter, and with some other extensions 
foimd lodgment in the American constitutions. (Kin- 
kead on Torts, § 13.) 

This being so, many rights of persons may now be 
designated Constitutional Rights, which are those 
formerly classed "Absolute Rights,'^ and embrace 
those of which they cannot be deprived by the govern- 
ment. They are those of enjoying and defetiding 
life and liberty, acquiring, possessing, and protecting 
property, and seeking and obtaining happiness and 
Safety. All persons whether citizens or not inay 
seek shelter imder these provisions. (Bimey v. State, 
8 Ohio, 230.) The morals and the spirit of our people 
have ever been instinct with its spirit. (Anderson v. 
Poindexter, 6 Ohio St. 622-34.) 

The constitutional rights embraced also many that 
the people in the parent country did not fully enjoy; 
viz: All political power is inherent in the people. 
They may assemble together to consult for their com- 
mon good. They may bear arms for their defense 
and security. The right of trial by jury shall remain 
inviolate. No slavery shall exist, nor involimtary 
servitude. There shall be absolute religious freedom. 
Presentments by a grand jury must be niade fot all 
capital offenses. An accused shall alwayis have the 
right of personal appearance 6r by counsel, to meet 
the witnesses face to face, and to have compulsory 
process. He may not be compelled to be a witness 
against himself, or be twice put in jeopardy for the 
same offense. Freedom of speech and of the press 
is secured. There shall be no unreasonable searches 
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or seizures; no imprisonment for debt except in cases 
of fraud. Private property shall ever be held invio- 
late. Contracts shall not be impaired. 

No act of legislation, no act of public officials can 
deprive citizens of any of these rights. Is not that all 
that Blackstone meant when he classed the rights of 
Personal Liberty, Security, etc., as absolute. He 
meant that under no guise of power, no forms of 
government could these rights be taken away. With 
this imderstanding there can certainly be no objec- 
tion to classing them as "Absolute," because they are. 

It is contended that in a state of society all rights 
are relative, because one has such related rights only 
as regards the rights of others. But when we may 
assert these rights against all members of society as 
well as against the State or government, why may 
not they be called "Absolute Rights"? Neither the 
people nor the State can take them away. And 
though in England the people did not come together 
and enter into a compact between themselves reserv- 
ing certain rights, and although imder monarchial 
governments the King and the Parliament possess 
absolute power, yet the people arose in their might, 
asserted and demanded their natural and indefensible 
rights, properly classed by Blackstone as Absolute. 
We have the absolute right of life, liberty and security 
whether in or out of society. 

There are other rights which have always been classed 
as Relative, and which only come into existence when 
we enter society and are to be exercised only in our 
relations with our fellow members, that no better 
word than "Relative" may be coined to express it. 
On this designation, in the language of the politician 
and statesman we feel like "standing pat." 

What were termed by Blackstone, and which have 
since always been regarded as "Relative Rights" are 
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clearly distinguishable in their nature from those 
classed as "Absolute." They, therefore, should be 
differently designated. A comparison of those rights 
styled Relative with those which are considered Ab- 
solute demonstrates at once why they were so named. 
The rights which exist by virtue of the domestic rela- 
tions can arise only when that relation is formed. 

There are both common law and Statutory relative 
rights. The rights involved in the domestic relations 
are examples of the former, while injuries caused by 
death by wrongful act, and by sales of intoxicating 
liquor are illustrations of the latter. 

An endeavor will now be made to explain and ana- 
lyze Rights in Personam and Rights in 
^^noil!?. Rem. These terms have been used to 
' indicate a division of rights which are in 
every way complementary, one to another. By rights 
in rem is meant those which are available against 
the whole world, or at least, an indeterminate por- 
tion thereof. By rights in personam are indicated 
those which are available against a particular or defi- 
nite person or body of persons. In the last class are 
foimd all contractual obligations; and in the other 
nearly all the rights a breach of which constitute a 
tort. 

The discovery of the Primary Right is the first 
The Tifmnj ©ssential in resorting to law. It is deter- 

■*»**• mined by recourse to substantive law, and 
when violated gives rise to a right to use the mar 
chinery of the adjective law for its redress. The two 
rights are clearly distinguishable and the distinction 
is sometimes important. A limit is placed upon the 
exercise of the right to resort to the processes pro- 
vided by adjective law for redress of wrongs, and 
further, the law requires that the right shall be ex- 
ercised only in such places as are provided may be, 
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There is a class of rights which do not need the sanc- 
tion of the courts to render them legal. They may 
not be self-enforceable, they may need the compul- 
sory process of the courts to compel recogiiition or 
enforcement, but they are from their inception ante- 
cedent legal rights. These are obligations resting 
upon contract. All such contracts as are executed 
in conformity to previously declared law, either statu- 
tory or judicially made, may properly be considered 
as giving rise to legal rights. And if there be a breach 
the courts simply lend the force of the government to 
their enforcement. All contracts falling within the 
operation of the statute of frauds, all negotiable in- 
struments fall within this class. 

When a contract is executed in conformity to law, 
and is not tainted with illegality, and a controversy 
arises, the court merely enforces its terms in favor of 
one party or the other. The law presumes the valid- 
ity of such contracts. 

Immediately upon the formation of such contract 
legal rights arise. In case of a breach on the part of 
one of the parties, a new right arises in favor of the 
other to enforce his right in the courts of law. 

Rights are also discussed by jurisprudents imder 
obiiff»tio>i. the head of "Obligations." 

In Roman law are found, "ObUgationes ex con- 
tractu" and "quasi ex contractu" and "obligationes 
ex delicto" and "quasi ex delicto." 

Professor Holland makes what he terms a radical 
distinction of rights into those existing or not existing 
antecedently to wrong-doing. 

An obligation and hence a legal right arises either 
by the direct agreement of the parties, or they arise 
from facts to which the law affixes certain results 
and imposes certain duties. The latter may consist 
in contract obUgations, or those ex delicto. 
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LEGAL ETHICS. 

POINTS OF PROFESSIONAL CONBUCT. 

As a fitting sequel to the discussion of Jurii^ru- 
profeHioui dence; Law and Ethics, in the foregoing 
iBtroda^ry. pages, thc subjcctof Profcssional Ethics will 
now be briefly considered. The nature of law beiag 
such as I have outlined in the first part of these pages, 
it would seem not foreign to the discussion to con- 
sider the subject of professional conduct. Some claim 
that Professional Ethics is a matter of individual 
conscience. This is true to some extent, but there 
is to be found a general sentiment among lawyers as 
to what course of conduct should be pursued in re- 
spect to many matters coming within the range of the 
profession. 

Ethics in its relation to law and lawyers should re- 
ceive attention in Law Schools analogous to that given 
Ethics in the Arts College. 

In the following lectures some points of professional 
conduct on the part of attorneys and counsellors in 
their relations to the court, to their clients, and to the 
public, will be considered. 

Having considered the principles of Ethics in rela- 
tion to Law, and shown what relation they 
*'HlkrA*** bear to each other, attention will nexit be 
directed to the qualities that seem essential 
to constitute an ideal lawyer. By reason of the 
nature of the subject with which lawyers must 
deal, the data of law being moral principles as we 
have seen, it follows that no vocation or <3alling de- 
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mands men possessed of greater moral stamina than 
does the legal profession. 

There are two points to be observed in the con- 
sideration of the characteristics and qualifications of 
the ideal lawyer, which are as follows: 

Firstj His duty as a student and scholar in per- 
forming his part in the important work of the In- 
terpretation of the Law. 

The Second^ Relates to his duties in his intercourse 
with society, with his clients, with the profession of 
which he is a member, as well as the duty which he 
owes as an officer of the court. 

Directing attention to his duty in the matter of 

Duty of *^^ Interpretation of Law, too much stress 
utonAutioB cannot be laid upon the necessity of mak- 

* ^''' ing a careful study of the science of Ethics 
and Jurisprudence. It is from these two sciences 
that he must draw the correct principles to be ap- 
plied in the solution of practical problems. Having 
uppermost in his mind the truth that Morality should 
be the basis of law, it is plain that his duty lies in 
the direction of ascertaining and developing the moral 
precept, which should have controlled the acts of 
men, and which is to be adopted and followed by the 
court in deciding controversies. 

Can it not truly be said that lawyers too frequently 
do not keep this in mind and do not always realize 
the importance of their mission in the matter of the 
interpretation of law? 

An evenly balanced and well educated lawyer, in 
nearly all instances, by a careful consideration and 
study of the facts in the particular transaction, by 
resort to sound reasoning and logic, and by the ap- 
plication of certain fundamentals of the law, can 
arrive at a just conclusion respecting the rights of 
parties without resort to the books. When he con- 
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suits the authorities he will have his conclusion con- 
finned. 

It is so frequently urged 'Hhat lawyers are as often 
the ministers of injustice as of justice," 
KwMirCuTni that "there must be a right and a wrong 
side to every lawsuit. In the majority of 
cases it must be apparent to the advocate, on which 
side is the justice of the cause; yet he will maintain, 
and often with the appearance of wannth and earnest- 
ness, that side which he must know to be imjust, and 
the success of which will be a wrong to the opposite 
party.'' (Sharswood, Ethics, 81.) 

It is a difficult task to answer this charge, in the 
abstract. It can best be done by illustration from 
the numerous cases which have been before the court. 
An examination of particular cases will on the whole 
disclose the fact that the claims made by lawyers 
have been in good faith, and with reasonable show 
of common sense. 

The lawyer who has the side of a plaintiff always 
considers carefully the claims of his client, acting in 
the capacity rather as judge, and he does not institute 
the action unless there is reasonable certainty of win- 
ning the case. 

Counsel for the defense then puts forward such 
defenses as the defendant may have. It may be con- 
fidently asserted that the true lawyer will not put 
forth any claim which he has not good reason to be- 
lieve can be sustained by the law. 

The true disciple of the law will always assert the 
moral precept which is to form the basis of the de- 
cision. 

The injustice more frequently results from the 
machinations of the parties, lawyers often finding it 
necessary to restrain them, or to advise the abandon- 
ment or settlement of an unjust or doubtful claim. 
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As Justice Sharswood says: "The party has a right 
to have his case decided upon the law and the evi- 
dence, and to have every view presented to the minds 
of the judge, which can legitimately bear upon the 
question. This is the oflfice which the advocate per- 
forms. He is not morally responsible for the act of 
the party in maintaining an unjust cause, nor for the 
error of the court, if they fall into error, in deciding 
it in his favor. The court or jury ought certainly 
to hear and weigh both sides; and the office of the 
coimsel is to assist them by doing that, which the 
cUent in person, from want of learning, experience, 
and address, is unable to do in a proper manner." 
(Sharswood, Ethics, 83.) 

Mr. Warvelle, in answering this charge, states that 
"as a matter of fact, in the great majority of Utigated 
cases, even after a careful hearing of both sides, it is 
difficult to say on which side the legal right lies. Yet 
these self-appointed censors continue to upbraid the 
lawyers because they refuse to usurp the functions 
of the judge and decide in advance, upon ex parte 
testimony, who has the right of the cause. This 
is not the office of the advocate. His function is 
not to make decisions but to provide materials 
from which others may make decisions." (Warvelle, 
Ethics, 27.) 

It is almost an impossible task to demonstrate the 
imsoimdness of this claim to those who make it, be- 
cause of their lack of knowledge of law, some knowl- 
edge being essential to enable one to properly appre- 
ciate the matter. 

The claim is refuted on the part of some by the 
argument that "the lawyer, who refuses his profes- 
sional assistance because in his judgment the case is 
imjust and indefensible, usurps the fimctions of both 
judge and jury." 
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Such an argument will answer very well in some 
cases but not in others. In cases where it is per- 
fectly clear beyond dispute, either upon the facts or 
the law, that the client's cause is unjust, or in the 
wrong, then the lawyer should decline service. But 
in cases where there is reason for doubt, so far as the 
law is concerned, although counsel's opinion thereon 
may be rather against his clients, stiU he may be m 
the wrong, and there is no impropriety in his accept- 
ing employment and in presenting tlw cause. 

Again, the law may be against the client upon one 
proposition, and upon some other phase of the case, 
be with him. "Every case must, to a great degree, 
depend upon its own circumstances; . . . and it 
wiU often be hazardous to condemn either client or 
coimsel upon what appears only. A hard plea — ^a 
sharp point — ^may subserve what is at bottom an 
honest claim, or just defence." (Sharswood, Ethics, 
89.) 

It at once becomes apparent how necessary it is 
for lawyers to be so trained as to have a 
M^ keen perception of the moral duties of life, 
mo^^uH and be able to clearly distinguish between 
right and wrong, as their duties lie chiefly 
in ascertaining and maintaining the right, and in 
preventing the wrong. If one is unable by reason 
of previous condition and education to form proper 
conceptions of the duties which men owe each other, 
and has not the moral courage to insist upcNti a per- 
formance of them, he had better not enter the Law. 
For of all professions that need pure, upright and 
honest men, it is the legal profession. There is no 
calling in which so many temptations beset the path 
to swerve one from the strict line of integrity, and 
in which so many delicate and difficult questions of 
duty are continually arising. A high-toned morality 



312 LEGAL ETHICS. 

is just as imperatively necessary in the profession of 
the law^ as it is in that of the ministry; the moral 
courage of the lawyer must be of a substantial nature, 
because of the many temptations that are thrown 
in his way. Not only does the lawyer need to have 
this moral courage to keep his own soul clear, but 
for a still greater reason. A lawyer without princi- 
ple, without conscience, and without morality is a 
dangerous citizen, and should not be intrusted with 
the important duties involved in the administration 
of justice. For the welfare of the general public, 
therefore, the lawyer should be a pure, upright and 
honest man. 

A lawyer who is conscientious and understands the 
full measure of his duties, will not advise a cUent to 
take steps to cheat or defraud. It will be acknowl- 
edged that lawyers sometimes do things wholly at 
variance with principles of right and justice. But 
why? Because there is a lack of training before and 
after they have conunenced the study of law. In 
the early stage of legal education, young men should 
be urged not to neglect their moral, legal training; 
they should always bear in mind that a high-toned 
moral character is an essential part of their legal 
education. We should have men at the bar who are 
pure; men of strong moral character, who cannot be 
swayed in their determination in right doing. We 
not only must have lawyers with these qualities, but 
we must select judges possessing the same qualifi- 
cations. 

Justice is the goal sought in all legal disputes. 
Justice is said to be the general dictate or result of the 
proper and well-balanced action of all the affections. 
Justice in action is rendering to each one his dues 
according to a standard determined by his char- 
acter, his needs, and our power and relations to him. 
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The idea of justice results from reflection on the nature 
of men as individuals and as destined to live in society. 
Right is Justice, and Wrong is Injustice. 

We must therefore select men whose business it is 
to administer justice, who are well balanced in every 
particular, and who have a full and complete under- 
standing of the responsibilities which they assume. 
This is one of the most vital points of our govern- 
ment, and it is the duty of every citizen to guard it 
with care, and upon none is this duty more incumbent, 
than upon the lawyer. 

There are certain unwritten ethical rules which the 
lawyer must observe to keep himself in the path of 
virtue and right, and those who do not follow them 
conscientiously, will not succeed as they ought. Some 
there may be who will for a time prosper in their 
violation of the ethical duties, but sooner or later 
they will be foimd out, and are then sure to lose 
their footing. If the general public do not find them 
out, their brother lawyers will, and it is well imder- 
stood that the measure of their success depends upon 
their relations to, and standing with their professional 
brethren. ''Whoso diggeth a pit,'' says the wise man, 
"shall fall therein, and he that rolleth a stone, it will 
surely return upon him.'' This simple philosophy of 
the wise man applies to the lawyer engaged in evil 
and dishonest practice in all its force. If he suc- 
ceeds by chicanery which is known by only a few 
of his brethren, it will soon become common knowl- 
edge among the bar of his community, and he will 
be distrusted by his associates. The good opinion 
of his professional brethren is of much more impor- 
tance than that of the public, for there is where the 
foimdation of the reputation of every truly great 
lawyer is laid. As his associates regard him, so do 
the public. 
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Students of law while in the pursuit of their studies 
lay the foundation for the reputation which they are 
thereafter to achieve, and should not neglect the moral 
side of their character. The position which the student 
is to assume as a member of the bar, may largely 
depend upon the nucleus which is formed in his 
student days. 

No one can expect to succeed in any calling unless 
he is strictly honest in all his dealings with 
^^i^ men. This is true especially of the legal 
profession. In the language of a distin- 
guished jurist: "The law is not, as supposed by many 
ignorant people, a mere system of tricks and devices 
by which cunning succeeds, and an ability to use 
forms of the law prevails over honesty and justice, 
but it is a system devised and perfected by the wisdom 
of ages for the enforcement of rights and the attain- 
ment of justice.'^ If a lawyer is not honest his clients 
will readily discover it and he will lose them. A 
dishonest lawyer cannot have the same standing or 
influence with the courts as will an honest one, and 
hence cannot have the same success in winning cases. 
"It (the law) is not perfect and cannot be so long as 
judges and juries are human, but it is the best and 
nearest perfect that civiUzed man has been able to 
create. In its practice and administration there is 
not, and never has been, anything as cunning as 
straightforward truthfulness and honesty. To one who 
aims at success, it is the very essence of wisdom to 
adopt truthful and straightforward methods^ and they 
will, as they generally have, defeat cimning and 
falsehood.'' 

There are unworthy members in the profession as 
there are in all others, but they are despised by the 
court and by their brethren, and only in rare in- 
stances are successful in gaining even a pecuniary 
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reward. Such a character and such a reputation 
will only attract rascals and violators of public law, 
who seldom have any means. 

"The shortest road from the beginning of practice 
to complete success is the direct and straightforward 
one.'' ' 
Under this topic reference is made to the familiar 
BoiMof statement that: "The character of the bar 
S^enud is but a reflex of the character of the com- 
^*'' munity. The lawyer is pretty much what 
the laity makes him.'' (Warvelle on Ethics, 34.) 
"An unscrupulous bar could not exist in a high- 
minded community; and if anywhere a corrupt legal 
profession is to be found it is to be found in the midst 
of a corrupt and corrupting people." (Id.; Commrs. 
Kept. N. Y. Code Civ. Pro. §511.) We eamestly 
dissent from such expressions; such admissions should 
not come from lawyers. They are 'leaders of men, 
not followers. They are or should be thoroughly 
educated in the science of Ethics and Jurisprudence, 
and should be so well grounded in sound morals as 
not to lend their services to any cause that is not 
just. It is not only their duty to advise what should 
be done, but to insist that, if it is not done, they shall 
not be parties to the transaction. These principles 
should be bred in lawyers during the acquirement of 
their education. And in this twentieth century it 
is believed that the lawyers of the better class are 
controlled by these principles. There may be some 
weak ones who will yield to the temptations set before 
them by their clients, but they are in the minority. 
It has long been the prevailing sentiment among 
8e«U]iff lawyers that personal solicitation of busi- 
bmiims. j^^gg jg jj^ violation of the professional 

^ Judge J. H. Courtright, of Supreme Court of Illinois, to class of Dixon 
College of Law. 
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code of ethics. This rule came about by reason of 
the distinction formerly observed between '^Attor- 
neys" and ''Barristers." The latter were to be sought 
only because of their learning and skill, it being im- 
dignified to seek employment in any manner. This 
feature of the code of ethics still clings to the pro- 
fession, it being considered that the lawyer can do 
no more than to announce to the public that he holds 
himself out as a practitioner, by publication of a 
professional card in a newspaper. But this method 
is not followed or favored to great extent. 

Mr. Warvelle takes a sensible view of the matter 
as follows: 

"If we are to regard the profession of law as a 
legitimate means of livelihood and not as a mere 
honorary occupation, then it should be governed, 
in the main, by the same rules and subjected to the 
same tests that -are applied to other honorable call- 
ings, and, if this be true, there can be no well groimded 
reasons for den3dng to the lawyer the same oppor- 
tunities for acquiring practice as are offered to men 
in other walks of life. Nor is there any impropriety 
in a respectful solicitation of business from friends 
and acquaintances, or even from the general public." 
(Warvelle on Ethics, 55.) 

"The ethics of the legal profession forbid that an 
attorney should advertise his talents or his 
it?i?5l£to skill as a shopkeeper advertises his wares." 
To encourage, by advertisement, divorce liti- 
gation is considered most reprehensible, because the 
marriage relation is too sacred; an advertisement by 
an attorney is calculated to encourage people to make 
application for divorces who might otherwise have 
refrained from so doing. An advertisement that di- 
vorces may be legally obtained very quietly, good 
everjnvhere, is against good morals, a false representa- 
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tion, and a libel upon the courts, and is ground for 
disbarment. (People v. MacCabe, 18 Colo. 186; 36 
Am. St. 270.) 

The oath formerly administered to Sergeants at 
Deuj of csuM Law contained the obUgation that they 

TeJS^rmi • would ''not dcfcF, wait or delay their causes 
willingly for covetousness of money, or 
other thing that may tend to his profit.'' (2 Inst. 
214.) 

There is no doubt but that it is unprofessional to 
cause delay of a cause, unjustly, and by unfair means. 
We are, therefore, led to inquire when and imder 
what circumstances it would be unjust to delay a 
cause, or what is to be considered unfair means. It 
is said: "The formal pleas put in are not to be con- 
sidered as false in this aspect, except such as are re- 
quired to be sustained by oath." (Sharswood, Ethics, 
116.) 

If a defendant has not a just defense, or has no 
defense at all, it certainly must be regarded as im- 
proper practice to put forward a defense known by 
coimsel to be without foundation. 

Looking at the question from the standpoint of the 
modem practice it will be readily acknowledged, that 
the ''Motion'' is frequently used as an instrument of 
delay. This finds more frequent illustration in the 
so-called "damage cases," in which motions are so 
often made to require some allegation to be made 
definite and certain by stating some imaginary point 
suggested by the mover, or by striking out some alle- 
gation objectionable to the mover because of its 
pertinency and hence dangerous character, upon an 
alleged ground of immateriality. Lawyers should not 
lower their dignity and the dignity of the profession 
by making trivial motions. 

After some such motion is made a demurrer is then 
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sometimes interposed with full knowledge of its 
groundlessness, and with the expectation that it wiU 
be overruled, and for the purpose only of delay and 
to annoy the adversary. After this a general denial, 
without verification, may then be filed, which will 
require a motion to be made to strike it .from the 
files. Such a step is improper because a general 
denial is a pleading of fact, requiring verification, 
and it is tantamount to saying that all that the plain- 
tiff has stated is not true. 

Again for counsel to delay the prosecution of a 
cause at the request of coimsel for his adversary, if 
the delay be seriously prejudicial, is clearly improper. 

It is said that the lawyer may assist in giving a 
ExenpuoB ^^^ ^^^ *^ pubUc scntimeiit in the matter 

^'"' of the exemption laws; that he should not 
assist a debtor with ample means to pay, to harass 
and worry a creditor; that he should advise the cUent 
to give all that he can to his creditor, whether 
the creditor can force him to do so or not. That 
principle of ethics is seldom carried into practice, 
nor do many follow the doctrines of oiu* Saviour when 
he said, in his sermon on the moimt, imdoubtedly 
referring to exemption law: "And if any man wiQ 
sue thee at the law and take away thy coat, let him 
take thy cloak also.'' 

Our exemption laws are founded upon principles 
of pubUc policy, not so much in the interest of him 
in whose favor the exemption is made, as in the in- 
terest of the public welfare and good government that 
its citizens should not be stripped of their last dollar, 
and thrown upon the mercy of pubUc charity. It is 
better that a creditor should lose something rather 
than to throw a poor man with a family out in the 
cold. The lawyer should guard the exemption rights 
of the citiaen. (Sharswood, Leg. Ethics.) 
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Should a lawyer by any act, word, or by any tacit 
Fnadoieat acqiilescence in any way counsel, aid, con- 
coiTejueM. ggjj^^ or be a party to a fraudulent convey- 
ance? This self-proposed interrogatory is readily 
answered by sa3dng that the lawyer is violating 
his professional obligation by assisting in the execu- 
tion of a fraudulent conveyance or in covering up 
property by a debtor from his creditors. The man- 
ner in which property may be conveyed fraudulently, 
or in which property may be secreted or covered so 
as to prevent creditors reaching it is as varied in its 
forms as the ingenuity of man may devise. It is well 
understood that courts, and especially courts of 
equity, do not undertake to define fraud because of 
the fact that if a definition were formulated, it could 
not be comprehensive enough to cover the inniunerable 
phases of fraudulent acts. It will be well to bear in 
mind just what a fraudulent conveyance is so as to 
determine the duty of counsel with respect to trans- 
actions falling within the term. A fraudulent con- 
veyance, such as is condemned by law, means one 
which is made by a debtor for the express purpose of 
cheating or defrauding a creditor, without valuable 
or adequate consideration, and sometimes even with 
consideration, and sometimes even as a proper con- 
sideration, to a grantee or other person who has 
knowledge of the fraudulent intent and purpose of 
the person making the conveyance or comotnitting the 
fraud. In such a transaction the two minds of vendor 
and vendee, so called, meet in a common fraudulent 
purpose, and, therefore, the fraud entirely vitiates the 
transaction. But if the grantor or vendor of property, 
real or personal, sells property for an inadequate con- 
sideration, solely and expressly for the purpose of 
placing it beyond the reach of creditors, without any 
knowledge on the part of the grantee or vendee that 
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such is his purpose, then there is no fraudulent con- 
veyance, but on the contrary the grantee or vendee 
is an innocent person, and even though he has piu*- 
chased for an inadequate consideration he is pro- 
tected as a bona fide purchaser, and cannot be made 
to suffer for the fraudulent intent of a grantor or 
vendee. 

In respect to the duty of an attorney in either of 
the foregoing illustrations, it is perfectly plain that 
he should not in any wise countenance either trans- 
action. It is just as much a violation of his ethical 
duty, to aid a grantor in an illegal purpose not com- 
municated to the grantee, as it is to aid the grantor 
when the fraudulent purpose is within the knowledge 
of the grantee. 

Sometimes it is desired by clients and parties in- 
terested in making assignments by insolvent persons, 
for the benefit of their creditors to hold out some of 
their property from the assignment, and it would be 
a violation of the duty of counsel if he in any wise 
participated in such transactions. 

In considering the duty of the advocate with re- 
spect to the defense of persons charged with 
^SSJ.?' crime, quite a different problem is presented, 
^^'cSieT**^ than in the prosecution of such persons. 
Every person charged with a crime is guar- 
anteed by our constitutions a fair and impartial trial 
by a jury of his peers, and that though he be inno- 
cent or guilty. This is an ancient and time-honored 
principle. Blackstone said: "Let the circumstances 
against the prisoner be ever so atrocious, it is stiU 
the duty of the advocate to see that his client is con- 
victed according to those rules and forms which the 
wisdom of the legislature have established as the best 
protection and seciuity of the subject." Another 
English writer says: "From the moment that any 
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advocate says that he will not stand between the 
crown and the subject arraigned in the Court where 
he daily sits to practice, from that moment the liber- 
ties of England are at an end. If the advocate refuses 
to defend from what he may think of the charge or 
of the defense, he assumes the character of judge, 
nay, he assumes it before the hour of judgment; and 
in proportion to his rank and reputation, puts the 
heavy influence of perhaps a mistaken opmion into 
the scale against the accused, in whose favor the 
benevolent principle of English law makes aU pre- 
sumptions, and which commands the very judge to be 
his counsel.'' 

It is the duty of an attorney to defend one charged 
with crime, though he be convinced that the prisoner 
is guilty; but in conducting such a defense the lawyer 
should not go any further than to see that the party 
is convicted in strict accordance with the rules of law, 
and by a fair and impartial trial, and he must be 
convicted upon evidence; if the evidence faU short 
of what may be necessary to convict, then he has a 
legal right to be acquitted. 

It is a very serious question whether an advocate 
should refuse to defend a person who has made a 
confession. Some writers claim that the lawyer is 
morally bound to defend a person who has confessed 
to him, upon the theory that men imder the influence 
of some delusion, confess themselves guilty of crimes 
which they have not committed. The very greatest 
care should be exercised when a man is charged with 
crime. There are so many mistakes made. The 
books are full of accounts of convictions of innocent 
men. ' Time and space permitting, some cases could 
be cited to show that the lawyer is morally boimd 
in almost every case when called upon, to defend a 
prisoner. 
21 
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One old English case will be related. A weaUliy 
citizen stopped at a tavern in the country, accom^- 
panied by his manservant who was the driver of his 
coach, both of whom put up at the tavern. The 
wealthy Englishman met at this tavern two other 
gentlemen with whom he formed an acquaintancei 
and spent a very pleasant evening. Upon retiring, 
the two gentlemen and the Englishman occupied 
rooms adjoining each other. After ail had retired 
and the house was perfectly quiet, the two gentle- 
men who occupied the room adjoining the English- 
man, were aroused by a noise in the latter^s room, 
and rushing into it, there foimd the proprietor of the 
tavern in his night clothes with a light in one hand 
and a very large butcher knife in the other, which was 
covered with blood, bending over the bed in which 
the Englishman, breathing his last, lay. Suspicion 
of coimge rested at once upon the proprietor, who was 
foimd with the knife in his hands, and nothing could 
be more conclusive than that he was the guilty man. 
The extreme moralist might say that a lawyer ought 
not to defend the tavern keeper because he could not 
help but beUeve him guilty, the cireiunstances being 
so conclusive. Yet the result of that case showed 
how dangerous it sometimes is to rest on suspicion 
and belief. It tiuned out that the tavern keeper was 
not the guilty man although he was hanged for the 
crime, protesting his innocence to the last. After 
the execution it was found that the Englishman's 
manservant or coach-driver was the one who com- 
mitted the murder, and had escaped from the room 
before anyone came in; that the tavern keeper was 
alarmed at hearing the groans of the dying man, and 
grabbing a lamp, and the only weapon of defense 
which he could find, viz., the butcher knife, rushed 
into the room, and here he was standing in amaze- 
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ment over the d3aiig maa, in his excitement, having 
dropped the knife upon the bed, which became covered 
with blood. The real murderer, the coachman, con- 
fessed upon his deathbed. 

Another case may be given a passing notice; one 
which occupied much attention of the American and 
English worlds, namely, that of Mrs. Maybrick, con- 
victed of the murder of her husband many years ago. 
Americans have justly censured English justice for 
what they believe to have been the wrongful con- 
viction of one of our American subjects. A beautiful, 
cultured, highly connected lady was convicted of being 
the murderess of her husband, upon the most dan- 
gerous, conflicting and uncertain evidence. JBnglish 
authorities finally had sufficient courage to commute 
her death sentence to life imprisonment, and after 
many years of imprisonment finally granted absolute 
pardon. She was, however, almost tortured to death 
by solitary confinement for a crime, the conviction of 
which seemed unwarranted by the evidence, and to 
have been brought about by the tjnranny of an Eng- 
lish judge, who was in his dotage and really mentally 
unbalanced, and under our American form of govern- 
ment could not have occupied such a position. The 
judge was seized with a fremsy because he thought 
this American woman had been imtrue to her mar- 
riage vows, and delivered such a charge as to convince 
the jury that they should find her guilty. Those 
who have ever given this matter any attention will 
remember that it was claimed that Mrs. Maybrick's 
husband died from the effects of arsenic. The verdict 
of guilty could not be sustained on any other ground. 
The suspicion of Mrs. Maybrick's complicity con- 
«sted of the fact that arsenic had been found in his 
body, that arsenic was found in his medicine, in his 
victuab, and it was supposed that she had poisoned 
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him. Such circumstances necessarily militated against 
her. Yet a lawyer should not hesitate upon such 
evidence. It turned out m her trial that the medical 
experts could not by a careful toxicological study of 
the case determme whether the death was caused by 
the arsenic; it was also shown that Maybrick lived 
on arsenic, that he had it everjrwhere, — in his pockets, 
in his house, in capsules, powders and solutions, and it 
was not shown in the trial that Mrs. Maybrick ever 
anywhere procured any arsenic. Upon such evidence 
it was unreasonable to render a verdict against Mrs, 
Maybrick unless it rested solely upon suspicion. Yet 
the verdict was guilty, and this once beautiful Ameri- 
can lady, who was related to a Chief Justice of the 
United States, and to other prominent American peo- 
ple, remained for years in a solitary English prison 
cell for a crime the evidence of which did not prove 
her guilty; and this in spite of the request of the 
United States Government through oiu* President, 
as well as petitions from many prominent American 
and English citizens; and in spite of the further fact 
that some villain had written a confession that he, 
aided by the servants of the house, put the arsenic 
in the medicine and the victuals as spite work against 
Mrs. Maybrick. Surely this was a travesty upon 
justice ! 

These two instances have been mentioned merely 
to illustrate how dangerous it sometimes is for a 
prominent lawyer to refuse to defend a prisoner, thus 
assuming the fimctions of judge and jury, and preju- 
dicing the interests of the prisoner. 

Another and more striking illustration of the duty 
of the lawyer to defend a prisoner at the bar, is the 
case of Czolgoz, the assassin of our late beloved Presi- 
dent, WilUam McKinley. This was one of the most 
uncalled for, heartrending, cruel murders recorded 
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in the annals of history. A most lovable and great 
man was slain by a miserable, worthless wretch, about 
whose guilt there was no question. Two distin- 
guished lawyers, one an ex-chief justice of the Supreme 
Court of the State of New York, were appointed to 
defend the prisoner. There was some delay before 
counsel signified their intention to accept the ap- 
pointment, and there was some question in the public 
mind as to whether or not they would defend such a 
depraved fiend, so plainly guilty. But they did, and 
merely sat by and saw that he was accorded a fair trial. 

A more serious problem is presented where, at an 
advanced stage of the trial, there is a secret, sudden 
acknowledgment of guilt by the accused to his 
counsel, accompanied by a demand stiU to be defended. 
What is the duty under such circumstances? 

In the first place, the attorney could not reveal the 
confidence thus reposed in him by reason of the rela- 
tion of attorney and client. And what he cannot do 
directly he cannot do indirectly. He cannot dissolve 
the relation, without the consent of the accused, and 
it is his duty therefore to proceed with all reasonable 
efforts to see that his client has a fair trial, and he 
may use all fair arguments arising on the evidence. 

Various views have been expressed in respect to 

p^^„^ Prosecuting Attorneys. It is asserted that 
proMeuton. u^j^^ mere fact that a prosecutor may be- 
lieve an accused person to be innocent gives him 
no right to slight his duty, for notwithstanding 
his belief, the prisoner may yet be guilty. Where a 
person has been held to answer a criminal charge it 
devolves upon the state's attorney to duly prosecute 
such charge regardless of his personal views. . . . 
And it is often asserted that a state's attorney is under 
a moral duty to enter a nolle prosequi whenever he is 
. satisfied that a prisoner is innocent of the charge pre- 
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ferred against him. Nothing could be more pernicious 
or misleading. . . , What his belief may be is 
wholly immaterial^ and while it is true that he may, 
under certain circiunstances, enter a noUe prosequi^ 
yet this is done, not because of his beUef in the inno- 
cence of the accused, but as a measure of pubUc policy 
and for the purpose of saving the public money, in 
cases where it becomes evident that the accused can- 
not be convicted." (Warvelle, Ethics, 141.) 

On the other hand, it would seem to be a reasonable 
conclusion that where the prosecutor, upon investi- 
gation and from the available testimony, becomes 
satisfied that a conviction could not be secured, it is 
proper and commendable to so report to the court, 
and dismiss the charges. 

The effect of the extraordinary processes of the 
courts, improperly resorted to, are frequently 

Be£7to disastrous to the rights of parties in interest. 
^rtmSly^ Among such are temporary mjunctions, re- 
ceiverships and attachment proceeding?. 
Lawyers know what these are for and when they 
should be used, and to misuse them is unprofessional. 
A lawyer should not permit a cUent to stultify his 
conscience and to sue out a writ of attachment with- 
out just ground. Nor should he pursue the remedy 
of injunction and receivership without justifiable 
grounds, and when necessary to protect and preserve 
the rights of his cUents. In such matters he should 
be fair with the court, laying before it all the facts 
f uUy and fairly, because he knows it to be a ^eUcate 
duty for the coini; to change the custody of property 
or a business from its owner to that of the law. 

Rules for the development of the testimony are 
ALftwyw^ the best devices which owr government has 
BtJS^Liitbeen able to create for the development of 
truth and to contribute to the due adndniB- 
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tration of justice. They are placed at the disposal 
of the lawyer to be honestly and conscientiously used 
for the purposes for which they were intended. The 
fact has been previously noted that the American 
rules of evidence have been greatly improved as com- 
pared with the old common-law rules. These im- 
provements have all been in the interest of justice; 
and a lawyer as a minister of justice, and as an 
officer of the court, should not abuse or misuse them, 
merely for the sake of gain to his cUent. If he does 
he is not performing his ethical obligation to the 
court, which can have no respect for the lawyer who 
willfully violates the rules of evidence. These ob- 
servations apply to all parts of the examination of 
witnesses, improperly propounding leading questions, 
offering incompetent testimony, asking improper ques- 
tions accompanied by an argument intended for its 
effect upon the jury, and the like. 
The purpose of excluding leading questions upon 
j^^^^^ direct examination was no doubt intended 
'"TSISU** Idl its inception to faciUtate the develop- 
■'^*"***''' ment of truth. The existence of the rule, 
together with its purpose, reflects in a measure 
upon the professional integrity of the profession, 
and resembles many times in its strict application, 
by the imrelenting discretion of the judge, the arbi- 
trary Canterbury rules. 

The rule proceeds upon the theory that a shrewd 
lawyer by resorting to leading questions would be 
able to develop his case by leading his witnesses at 
his will, the result of which would be to distort the 
facts. No fault is found with the rule in its general 
operation, because in the main, it does more naturally 
develop the facts as they are. It would seem that the 
discretion of the court should be more laxative in 
cases where it appears difficult to extract the truth 



328 LEGAL KTmcd. 

from a poor witness by permitting the use of direct 
leading questions. On the other hand, it cannot be 
too strongly insisted upon that the examiner adhere 
to the rule of not leading his witness when it is un- 
necessary. 

There is no more eflScacious rule of evidence than 
that relating to cross-examination. Its de- 
'^SST* sign is the development of truth. It is a 
' powerful weapon in the cause of justice when 
fairly and properly used, a dangerous one when im- 
properly used. It militates agamst the one who 
abuses it. 

Much has been said by the moralist in respect to 
the concealment by either party to a law- 
ofofiSeu tie suit of facts material to the controversy, 
cSr^MMt and which if not concealed would materi- 
Eiti^Bide. ^^y ^^^ court or jury m amvmg at the 
truth. It is claimed that such a concealment 
is as much a violation of the oath as a deUberate 
false statement; the oath is to tell the ''whole truth,'' 
hence nothing should be concealed.^ Mr. Warvelle 
in his ''Ethics" considers this as "visionary and 
fanciful theories of the moralists," and states that it 
is rejected in legal practice, going so far as to state 
that in the manipulation of the formula for the pro- 
duction of testimony, "one of the delicate arts of the 
advocate, in the employment of such formula, is to 
present only those matters which tend to promote 
his cause and to suppress those which militate against 
it, and the examination of witnesses is conducted with 
this end in view. While the duty of counsel, in ex- 
amining a witness, certainly is to elicit the truth, 
and nothing but the truth, yet only so much of it as, 
in his judgment, may be calculated to benefit the cause 

1 Mr. Warvelle, (Ethics) sec. 169, cites on this point, Paley, Moral Philoso- 
phy, b. iii, c. 17; Champlin, Ethics, 111; Wayland, Moral Science, 304. 
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of his client." (Id.; Reynolds, Theory of Evidence, 

§ 117.) 

This is a daxnaging admission. We are inclined to 
express our feeling in the matter with an experience 
on both sides of the "dilenmia" in mind. If a client, 
or a witness, conceals a material fact from his coun- 
sel, and is trapped on cross-examination, it should 
cause a feeling of disgust in the mind of coimsel. If 
the fact is revealed to counsel before the cause is 
instituted, it should have weight in influencing his ac- 
tion. Coimsel should say : Well, granting that to be 
true, let it come out, your cause is still a good one. 
If it is so vital as to tip the scale of justice, then 
do not bring the case. On the other hand, if you 
discover by cross-examination of the party, or witness 
on the other side, who is a reputable and honored 
citizen perhaps, that he is adroitly concealing im- 
portant truths, by his ''don't remembers," you are 
justified in stamping him as dishonest. I am in- 
clined to take the moralists' side of the question. 
There is no formula of evidence, designed to permit 
the concealment of any material fact. And the court 
and jury have the right to presiune that the lawyer 
has carefully developed his cUent's cause, that he has 
brought it in good faith, and expects to support it 
with truthful witnesses. If a party conceals material 
matters and loses his case, the lawyer should have 
no regrets. It is true that the witness is required to 
answer interrogatories put to him, and is not required 
to volunteer testimony. But a lawyer must feel 
uncomfortable indeed, who does not inquire about 
that which he is aware the witness knows, while he 
listens to the cross-examination, and hears the eva- 
sive, nay, untrue "don't remembers." 



XXIV. 

LEGAL ETHICS. 

(Continued.) 

THE BENCH AND BAR, AND THEIR RELATIONS. 

There is no more responsible or dignified portion 
TkeMee ^^^^ *he gift of the govemment than that 
•fjTBdc*. q£ Judge of our Courts. It is, however, 
unfortunate that it is open to public scramble 
and party machination. It is likewise a misfortune 
that the salary is not such, generally, as to foster the 
ambitions of the best men. In the more populous 
localities where larger incomes are possible among 
lawyers, the best qualified men do not always seek 
the office. Although the men selected to occupy the 
bench may not always be the best qualified at the 
time of their election, because of lack of previous 
experience, they are generally good men, capable of 
rapid advancement. The Bench is entitled to the 
best work at the hands of the lawyers; the prepara- 
tion should be so thorough as to lay before the court 
all the facts and the law necessary to enable the court 
to arrive at a correct conclusion. 
It is the duty of a lawyer to use the utmost good 
faith and fidelity to the court. This he 
^^!u should do for two reasons. One because his 
^"^ position as an officer of the court demaaife 
it, and the other is that by observing this duty he is 
advancing his personal welfare, as no one can sue- 
330 
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cessfully practice before the courts unless he has the 
personal respect and confidence of the judges. Coun- 
sel should carefully study the law of the case so as 
to fairly present it to the court; he should acquire 
the reputation of always making careful research into 
the law so as to gain the respect and confidence of 
the court; he should make no misstatements of fact 
or law, nor practice any deception upon, nor ever 
fail to keep his word with the court. If he acquires 
the reputation of having the respect and confidence 
of courts and his professional brethren, his success 
at the bar will be assured. An attorney should never 
take undue advantage of the court in social or friendly 
intercourse. 

It does not matter what personal opinion an at- 
criiiebiBv tomey may entertain of a judge on the bench, 

'■*»*^ as to his abilities, traits, character, or other 
matters; it is, nevertheless, his duty in all inter- 
course with him on or off the bench to show great 
respect for the office of judge, not out of consideration 
for the personality of the court, but solely of the 
office. It is never becoming of lawyers to find fault 
with or criticise the opinions and views and ac£s of 
judges upon the bench, because the propriety of the 
office of the judge prevents him from defending him- 
self against any strictures upon his official conduct. 
And it is a great deal better when you cannot say 
anything good of a man, not to say anything at all. 
Any criticism made by the bar upon courts will tend 
to impair public confidence in the administration of 
justice, and attorneys, therefore, should refrain from 
publishing criticism of judicial conduct, especially in 
reference to cases in which they have been of counsel, 
or when the conduct of a judge is necessarily involved. 

Sharswood, C. J., in Ex parte Steinman, 96 Pa. 
St. 220, said: 
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"No class of the community ought to be allowed 
freer scope in the expression of opinion as to the 
capacity, impartiality or integrity of judges than 
members of the bar. They have the best oppor- 
timities of observing and forming a correct judg- 
ment, and to say that an attorney can only act or 
speak on this subject xmder liability to.be called to 
account by the very judges whom he may consider 
it his duty to attack and expose, is a proposition too 
monstrous to be entertained for a moment xmder 
our present system." 

As it is the province of attorneys to aid in the 
interpretation of the Jaw, they may always criticise 
the opinions of judges. 

The Alabama and Virginia Code of Ethics provides: 

"Courts and judicial officers, in the rightful exer- 
cise of their functions, should always receive the 
support and coimtenance of attorneys against unjust 
criticism and popular clamor; and it is an attorney's 
duty to give his moral support in all proper ways, 
and particularly by setting a good example in his 
own person, of obedience to law." 

"The utmost candor and fairness should charac- 
terize the dealings with the courts and with 
witk*SSs. ®^^^ other. Ejiowingly citing an overruled 
case, or treating a repealed statute as in 
existence — ^knowingly misstating the contents of a 
paper, the testimony of a witness, or the language 
or argument of opposite coimsel — offering evidence 
which it is known the court must reject as illegal, 
to get it before the jury, under guise of alleging its 
admissibility — and all kindred practices — are deceits 
and evasions unworthy of attorneys." (Alabama and 
Virginia Code of Ethics.) 

The citizens must respect the dignity of courts, 
but members of the legal profession owe a special 
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duty in this regard, assuming by their admission the 
duty of defending its dignity and power upon all 
occasions. 

A gentleman, speaking to a class of students, with 
reference to this topic said : 

''Be absolutely candid with the court; do not at- 
tempt to mislead it. Remember you are one of the 
officers of the court, whose duty it is to assist it in 
ascertaining the truth; it has a right to rely upon 
you. A lawyer who is not candid with the court, 
who attempts to deceive or mislead it, soon becomes 
a marked man. In all your acts and dealings so 
conduct yourselves that you will not be ashamed to 
have any of them exposed to the full blaze of pub- 
lic scrutiny and criticism.'' (Judge H. C. Herrick 
to Albany Law School.) 

The question as to whether it is the duty of coimsel 

jj^,^^ to make an argument upon a proposition of 
BAi5JlS*ube law not believed by him to be sound, is 

UMo«Dd. g^jy^ Yyy ^^^ writcr lu thc affinuativc, 

upon the theory that it is the duty of counsel to 
present such arguments, because he is not judge, 
and he may be mistaken. And this has sometimes 
happened. 

But broader principles govern and determine the 
lawyer's duty in such cases. He is not merely the 
mouthpiece or agent of his cUent, but being an officer 
of the court, and a minister of justice, must be fair, 
irank and honest with the court. He should not 
knowingly misstate the law, and he should not will- 
fully misstate the facts, though it be to the gain of 
his client. His paramount duty in the interest of 
truth and justice forbids it. He may perform his 
duty in presenting a cause, in which he does not 
believe, in such a manner as not to exert his personal 
influence or to express his personal views. 
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Passion and wisdom are not good companions in 
the life of a lawyer, particularly while en- 

u?ili£ru gaged in court. Passion clouds the reason, 
and is in nearly all instances the cause of 
lawsuits. It being the province of lawyers to de- 
monstrate the truth and right involved in contro- 
versies which have arisen out of the passion and 
disagreement of the parties, they cannot share in the 
feelings of passion and prejudice of their cUents, and 
expect the best results. True they must be in thorough 
sympathy with the cause of the client, stand in his 
shoes and maintain his rights, but it his duty to view 
with discriminating care the conduct and feelings of 
the client. "It is only their legal rights and wrongs 
which concern the lawyer, and not their friendships 
and animosities.'' 

"A good temper is an inestimable advantage to a 
lawyer, old or yoimg; and whatever his position it 
will carry him, with comfort and rapidity, over all 
obstructions, to the end of his journey; it will lengthen 
his life, as well as make it happy. A had one will 
strew his way throughout with thorns, and convert 
every one with whom he has to deal into an enemy, 
and himself, in short into his greatest.'' 

Mr. Warren (Law Studies) relates an instance where 
he heard a judge in open court utter a severe and 
petulant sarcasm against a popular counsel. The 
latter, however, ready as he was, uttered not a word 
m reply, but fixed upon the judge, for a moment, a 
steadfast, unwavering look, "a cold, rebukeful eye," 
and then calmly proceeded with his argument, as if 
he had not been interrupted. He, — the judge — ^the 
whole court, felt where the triiunph was. 

In making an argiunent to court Qr jury it should 
be remembered that an ordinary conversational tone 
is more forceful than a sonorous voice. The lawyer 
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is there to convince the court or jury of the justness 
of his cause; and if he becomes excited and wrought 
up to such a degree as to present his argument in 
an impassioned manner, it loses its weight. 
Unf ortimately, the view prevails among some (and 

occasionally clients are found who believe) 
iS^m that it is proper to make statements con- 

cemmg cases pnvately to judges, or to exert 
private influences upon them. No more vicious prac- 
tice than this could be adopted, and it is the duty 
of counsel, not only not to engage in it himself, but 
to discourage it upon the part of clients. 

If, however, the subject of a case is broached by 
a judge it is different. A judge of strong character, 
may engage in private conversation with counsel 
about pending matters without danger. 



XXV. 

LEGAL ETHICS. 
(Continued.) 

RELATION TO CLIENT. 

Much may be said, from an ethical standpointi 
with respect to the relation existing between 

™tt«*' attorney and client. There are many im- 

portant and interesting questions pertaining 

to this topic, some of which will be briefly considered. 

First, the relation must be formed in a legal way, 
which may be done by an oral or written contract. 
The old English method of a written contract, stipulat- 
ing the retainer, the compensation, the powers and 
duties, is preferable, when possible; but this is not 
frequent with us. 

The payment of a retainer is not essential (though 
desirable) to the creation of the relation, but it may 
be inferred from acts. (Lawall v. Groman, 180 Pa. 
St. 532; 57 Am. St. 662; 75 Hun, 188.) 

Whenever the nature of the work permits it to be 
done, it is always better to have a definite imder- 
standing of the amoxmt of the attorney's fees. There 
are, it must be conceded, many instances where this 
cannot be done, because the nature of the work is 
such that it cannot be determined in advance how 
much the service will be worth. In such cases it 
must be conceded that if the cUent is willing to in- 
trust the business with the lawyer, he should also be 
willing to trust him with the matter of fixing the fees 
proportionate to the work done, 
336 
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At the time of employment full disclosure should 
be made by both client and attorney; of all 
iMMiMnrw things which would make the same im- 
fS^t^ practicable or improper. If an attorney sus- 
idtemnr. ^^^^ g^^j^ relations to the opposite parties 
as would prevent him from properly looking after 
the client's interests, then he i^ould decline employ- 
ment. He ''is in honor boimd to disclose to the 
client at the time of the retainer, all the circum- 
stances of his relation to the parties, or interest or 
connection with the controversy, which might justly 
influence the client in the selection of his attorney/' 
(Alabama Code of Ethics, § 34.) 
"An attorney should endeavor to obtain full knowl- 
edge of his client's cause before advising him, 
kb^Smv* a^d is boimd to give him a candid opioion 
8ii«Sd^ of the merits and probable result of his 
id^^T6H. ^^^^^^' When the controversy will admit of 
it he ought to seek to adjust it without 
litigation, if practicable." (Ala. & Va. Code of Ethics, 
§ 35.) In the ascertainment of this information the 
client must be given to imderstand that nothing relat- 
ing to the transaction should be concealed. Allow- 
ance, too, should be made for the zeal and bias of his 
statements. 
When employment is complete, then the work of 
the lawyer begins. What then are his duties 
'■ygj*' and liabilities? Justice Sharswood's words 
^'■^ upon his moral duties cannot be improved 
upon: 

"Entire devotion to the interest of the client, warm 
zeal in the maintenance and defense of his rights, and 
the exertion of his utmost learning and ability — are 
the higher points, which can only satisfy the truly 
conscientious practitioner." 
Entire devotion requires him to do everything rear 
22 
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sonably and fairly necessary in the preparation for, 
and in the trial of, all cases committed to him. It 
must always be remembered that the client and not 
the attorney is the litigant. The latter may so con- 
duct himself during a trial, or in the transaction of 
the business, that in the end, the same feeling may 
exist between attorney and adversary after as before 
the trial, or other business. The client cannot expect 
a right-minded and reputable lawyer, to make the 
prejudices and ill feelings of the former, his own. To 
do so detracts from the power and ability of the 
attorney in the conduct of a cause. Ill temper, 
prejudice and bias, are not the strong weapons of 
a lawyer. 

In the preparation of the law an attorney is ex- 
pected to exercise ordinary skill, care and diligence. 
''There is no business in the world that so requires 
the exercise of intellectual honesty as the practice of 
the law." And this applies particularly to the ex- 
amination and determination of the law of a case. 
Anxiety to make a case for a client, or to protect his 
interest, must not warp the opinion upon legal proposi- 
tions. The client should be fairly and candidly ad- 
vised of all doubtful or weak points in his case, and 
in many cases should be made to assume the responsi- 
bility of action after being fully advised in the premises. 

An attorney, it is said, is the keeper of the con- 
science of his client. It might be a hard 
^*KS2r*** task in many instances to impose this duty 
coaldeBM on coimsel. But what is meant by this 
statement is, that the lawyer must care- 
fully guard and protect his client, by keeping him 
in the path of rectitude, where lack of knowledge 
sometimes might lead him into difficulty. 

Counsel should especially be careful as to what 
oaths his client takes, lest he be guilty of violating 
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the sanctity thereof. Counsel should never allow an 
affidavit to be made without full knowledge and 
acquiescence on the part of the client. If the client 
should do things shocking to the conscience, such as 
making misstatements, or insist on doing unjust things, 
counsel should reprimand him.^ 
A lawyer is not required to throw the influence of 
his personal reputation or opinion into a 
s^rdA cause; all that he sells to his client is pro- 
iMU€i fessional skill, and that can only be exer- 
■orautr. ^jg^j within the limits of strict moraUty. 
"To raise and purify the character of the profession, 
so that it may answer the ends of justice without re- 
quiring insincerity in the advocate, is a proper aim 
for a good man who is a lawyer; a purpose on which 
he may well and worthily employ his efforts and in- 
fluence." (1 Whewell's Elements of MoraUty, 259.) 
Whatever the employment may be, counsel does 
not give up, nor does he yield, any of the quaUties 
that go to make an honest, conscientious good man; 
but on the contrary these quaUties must always be 
exerted to influence his cUent to do what is right and 
just, according to the ruling moral principle in the 
particular case. If the will power and moral stamina 
of the lawyer is not adequate to accomplish such a 
result, then he has mistaken his calling. If the lawyer 
is possessed of these quaUties, and his cUent does not 
accede to the suggestions, and wiU not be influenced 

^ "You will have hard work at the trial to keep some of yoiir clients from 
lying, but it is essential to do this, if possible. It is very seldom that a false- 
hood is successful. Even a prevarication in some unimportant or collateral 
matter will destroy the confidence of the jury in your witness. If there is 
any fact which is against your client which will come out upon the trial, he 
had better state it with his explanations. It will be safer for him to do it 
than to have it come from the other side. You will find that the jury repre- 
sent the average feeling and impulses of the community and will be inclined 
to forgive a lapse of judgment or error where there has been no wrongful 
intention." 



340 LEGAL ETmcs. 

thereby, and be governed accordingly, then the relar 
tion of attorney and client should cease. It is said, 
however, that counsel cannot retire from a case with- 
out the consent of his cUent or the approbation of 
the court.* 

That an attorney may for good cause and upon 

Bivkt«f reasonable notice to his client, abandon a 
%23ii* catise or terminate the employment, will 

^'"^ hardly be questioned but on the contrary 
is well supported.' 

What will be a sufficient cause to justify an attorney 
in abandoning a case in which he has been retained 
has not been laid down in any general rule, and can- 
not be. Refusal to advance money to pay the ex- 
penses of litigation, or even if he imreasonably refuses 
to advance money during the progress of a long litigar 
tion to his attorney to apply upon his compensation 
has been held sufficient cause for abandonment. (Id.) 

This right is denied in other cases, it being consid- 
ered that an abandonment of a cause merely because 
a client refuses to pay a fee, is an act of bad faith, 
where the act of abandonment is confessedly inspired 
by malevolence and hostility to his cUent or to his 
cause, the effect of which is necessarily injurious to 
the cause intrusted to him.' 

In an argument in People v. Pickler, 186 111. 64, 
made in the name of the District Attorney of Chicago, 
but which was in fact made by Frank Asbury John- 
son and others, of the same place, members of the 
Chicago Bar Association, it was said: 

' Shaivwood, 84, 85, citing Love v. Hall, 3 Yerger, 408; United States v. 
Curry, 6 Howard [U. S.], 106. 

^Tmmey v. Beiger, 93 N. Y. 524; 45 Am. Rep. 263, citing quite a number 
of eases. 

'Nichells v. Nichells, 5 N. Dak. 125; 57 Am. St. Rep. 540; Howe v. Law- 
rence, 22 N. J. L. 99; Ohlquest v. Farwell, 71 Iowa, 231; Haverty v. Id., 35 
Kan. 438; Simpkins v. Id., 14 Mont. 386, 43 Am. St. Rep. 641. 
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"When an attorney institutes and prosecutes pro- 
ceedings which he has every reason to believe are 
without merit, or continues to defend proceedings in 
which he knows there is no meritorious defense, and 
thus encumbers the dockets and calendars of the 
courts, and occupies the time of the courts which 
should be devoted to meritorious contests, and thereby 
also postpones the hearing or trial of meritorious 
causes, he imposes upon the courts of which he is a 
sworn officer, violates his first and most important 
duty as an officer, subjects the pubUc to great and 
unnecessary expense, and becomes imworthy to longer 
hold his office." 

Unprofessional conduct was charged in the case 
and a point was made in the brief and argument filed 
in behalf of the people, that '4t is professional mis- 
conduct to prevent the speedy administration of justice 
by appearing for defendants who are known by the 
attorney to have no good or meritorious defense, filing 
answers to bills filed to foreclose mortgages, exceptions 
to masters' reports, prosecuting appeals from decrees, 
drafting frivolous assignments of error, and filing in 
courts of appeal frivolous briefs and arguments, far 
the purpose of delaying the final termination of just 
and meritorious causes." 

A writer in a legal magazine (Law Notes) took ex- 
ception to this argument, as a proposition of ethics, 
upon the groxmd that there is no authority which 
justifies, or even permits, the abandonment of a case 
by a lawyer who has discovered that his cUent has no 
meritorious defense. 

In reply to this suggestion it was said: 

"It is beUeved that the bar will sustain that view 
as a general statement. No argument to the contrary- 
was made in the Pickler case. In Weeks on Attorneys, 
sec. 255, it is stated: 'An attorney who imdertakes 
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to conduct an action impliedly stipulates to cany it 
to its termination; and is not at liberty to abandon it 
without reasonable cause and reasonable notice/ If 
he discovers upon the trial facts or law which lead him 
to beUeve that his cUent has no meritorious defense^ 
there can be Uttle question that it is his duty to stand 
by his cUent, and present his defense fairly to the 
cowrty as he may be mistaken as to the facts and the 
law, and it is the province of the court, or the court 
and jury, to determine both; but if he should become 
convinced before trial, and early in the case, that his 
client has no meritorious defense, is it not his duty, 
both to the court and his cUent, not to abandon, but 
to withdraw from the case, and permit another attor- 
ney, who may have a different view, to be substituted? 
There are, however, many circumstances imder which 
an attorney is justified in the 'abandonment' of a 
case or defense. The same author, in the same sec- 
tion, states: 'Any conduct on the part of the cUent, 
during the progress of the litigation, which would lead 
to humiliate the attomey, such as attempting to sus- 
tain his case by the subornation of witnesses, or by 
any other imjustifiable means, would fiunish suffi- 
cient cause to justify the attomey in abandoning the 
case.' 

"A vast bimien of labor is imposed upon the courts, 
and of expense upon the pubUc. They were instituted 
by lawyers, and are being defended by lawyers, and 
trials will demonstrate that a large per cent, of these 
cases should not have been instituted, or should not 
have been defended, certainly to a point beyond the 
trial court. Lawyers first pass judgment upon the 
merits of a case or defense, and it is beUeved that the 
courts and pubUc have a right to demand that, in 
arriving at that judgment, they shall exercise great 
care and diligence in ascertaining the facts, and the 
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law applicable to those facts, and act only in the line 
of their best judgment, so formed/' 

The argument just referred to presents a very im- 
portant problem to the practical lawyer, 
Amortil^ and there is much merit in it. It is funda- 
** ^**' mental that a lawyer should carefully con- 
sider the merits of the claim, and that he should 
only resort to the process of the courts, when he 
is well satisfied that recovery may be had. It has 
been said of Sir Matthew Hale: "If he saw a cause 
was unjust, he for a great while would not meddle 
further in it, but to give his advice that it vxis so; if 
the parties after that would go on, they were to seek 
another counsellor, for he would assist none in acts 
of injustice; if he foimd the cause doubtful or weak 
in point of law, he always advised his cUents to agree 
their business, yet afterwards he abated much of the 
scrupulosity he had about causes that appeared at 
first unjust, upon this occasion.'' (Sharswood's Ethics, 
88.) 

Each case must depend upon its own peculiar cir- 
cvunstances, and the good judgment of coimsel. 

As has been stated the secrets which an attorney 
profMsioBai fl<5quires by virtue of the relation must be 

*•*"** sacredly kept. His professional integrity 
will prevent his talking about them, he cannot be 
compelled to testify to them without the consent of 
his client, and he cannot be employed by the adverse 
party, and make use of information thus obtained. 
The law secures the client the privilege of objecting 
at all times and forever to an attorney disclosing in- 
formation in a cause confidentially given while the 
relation exists.* 

1 Weidekind v. Tuolumne Water Co., 74 Cal. 386; 5 Am. St. Rep. 445; 
In re Cowdery, 69 Cal. 50; 58 Am. St. Rep. 545. "Under no circumstances 
are you to reveal the confidences of your client without his consent. They 
are his secrets not yours; and should be regarded as the revelations at the 
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A court has power to summarily dismiss a lawyer 
from a case at the trial thereof, where it appears that 
he at one time had acted as counsel for the opposite 
party in the same cause. 

Coimsel should be careful to scruthiize the different 
interests of parties, and should never xmder- 
^SSSS^^tske to represent parties where there is the 
sUghtest conflict between them. 

It would be the grossest misconduct to undertake 
to represent conflicting interests for the purpose of 
taking advantage of the situation. 

But while it is generally true that adverse interests 
of parties should not be represented by one attorney, 
this does not prevent the same counsel from amicably 
adjusting such interests where all the parties agree. 
The cases in which this may be done are exceptional, 
and are never entirely free from danger of conflicting 
duties. (Lawall v. Groman, 180 Pa. St. 532; 52 Am. 
St. Rep. 662.) 

The true lawyer will regard legal process as the 
last resort to enforce his cUent's cause. No 
^nr** more important duty rests upon counsel than 
to effect a settlement whenever it can be 
done. Sometimes it may be best that parties should 
be urged to yield to some extent in order to com- 
promise. This is nearly always the true spirit of 
compromise. 

It is no less the duty of counsel to endeavor to 
bring about a friendly feeling between the parties. 

"Legal rights can often be most happily secured 
and adjusted by a poUcy of conciliation.^' 

Lawyers, as such, have no power of compromise 
and settlement. 

confessionii]. This obligation exists not only while the relation of oounad 
and client continues, but after it ceases, and is to be carried inviolate to your 
graTC." 
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LEGAL ETHICS. 

(Continued.) 

BELATION TO PROFESSIONAL BRETHREN. 

If an attorney comes up to the proper standard of 
a courteous, cordial, honest man, or if he is a '^ gen- 
tleman" there will be no doubt about the observance 
of his duties to his professional brethren. A gentle^ 
man cannot become a ''sharp practitioner." The word 
of a gentleman is as good as his oath or his contract. 
It may readily be seen that brethren at the bar will 
more quickly detect dishonesty, trickery, improper 
practices, than either client or those outside the pro- 
fession, and hence if a lawyer does not deal fairly and 
honestly with his fellows at the bar, he cannot expect 
to reap the rewards of fairness and honesty. If an 
attorney is distrusted by his brethren, so will he be 
by the general public. The reputation of a lawyer is 
made among his own brethren. Hence in starting 
upon a professional career one should be careful and 
guarded in his dealings with those in his profession. 

There are several cardinal rules to be observed by 
the lawyer in his relation to his associates at the Bar. 

He must keep faithfully and liberally every promise 
or engagement he may make with them. 

He should never mislead his opponent. 

He should never give nor provoke insult. 

He should never engage in "sharp practices." 

Always be liberal in extending favors and courtesies 
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to your fellow member, when it does not prejudice 
your client. 

In the argument of causes, either orally or in brief, 
counsel ought to speak respectfully of each other. 

It is a notable fact that there is more good will, 
and good fellowship, more trust and confidence placed 
in each other among lawyers, than in some of the other 
professions. "The ordinary civilities should always 
be studiously observed, and, in every instance, the 
utmost courtesy consistent with duty should be ex- 
tended to an honorable opponent." (Warvelle, Ethics, 
195.) 

One matter deserves special mention. It is uni- 
versally conceded that a client has the right at any 
time to terminate the emplo}anent of an attorney. 
(Warvelle, Ethics, p. 202, citing 10 Wall. 483; 45 
N. Y. Sup. a. 631; 24 Minn. 479.) 

It may happen that in some instances the dismissal 
may be unjust, it may be upon grounds which are 
entirely unfounded. In such cases professional cour- 
tesy may demand that the former coimsel should be 
consulted, so as to ascertain whether it is entirely 
agreeable. 

During the progress of arguments in court counsel 
on the respective sides should be extremely courteous 
and genteel to each other, which will add dignity in 
the conduct of trials. There should be no interrup- 
tions of each other. 
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LEGAL ETHICS. 

(Continued.) 

COMPENSATION AND PEES. 

There was a distinction in England between bar- 
risters and attorneys which made a consequent dif- 
ference in their compensation. The fees of attorneys, 
who attended to legal business out of court, were 
regulated by statute, while this was not true of bar- 
risters, there being a sort of an honorary character 
attached to their fees. This theory marked a pro- 
fession which belonged to the public, in the employ- 
ment and remuneration of which no law interferes, 
but the citizen acts as he likes, in foro consdentice. 
(Seeley v. Crane, 3 Green \N. J.], 35.) For this reason 
a barrister could not sustain an action for his fees. 
This theory and rule was kept on the other side of 
the water, and yet the idea prevailed to a considerable 
extent and for a time, that an attorney should 
resort to law for his fees only in exceptional cases, 
but that he should rather suffer loss. This has long 
since been exploded, and the old theories are entirely 
disregarded. There is as much reason why an at- 
torney should sue for his fees, as there is why persons 
in any other profession or calling should sue for ser- 
vices or claims. 

Another practical question xmder this head relates 
to the right of an attorney to take a suit upon con- 
tingent fees with a stipulation that he shall pay the 
costs. This was not permissible in England because 
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of the common-law crimes of maintenance or cham- 
perty. In some states in this comitry statutes have 
been enacted which make maintenance in varying 
forms unlawful^ while in other states the doctrine is 
hardly recognized by the coiuIb, but in civil contro- 
versies champerty has been the subject of judicial 
inquiry in many instances. The courts claim that it 
is difficult to reconcile the strict law of maintenance 
and champerty with our ideas of the rights of property, 
and the right of the citizen to contract. Among the 
fundamental rights is the right to acquire, possess 
and dispose of property. The right of disposition 
necessarily inheres in the right of ownership, and a 
thing which is or may be the subject of an action — 
a chose in action — ^may be disposed of and contracted 
about as much as any other kind of property. The 
same conditions are not present now as when the rules 
of law with reference to maintenance and champerty 
were first formulated. 

''It will be borne in mind that great scrutiny was 
given in England to the acts of counsellors and at- 
tomeys, because of the peculiar relation which the law 
placed those officers in with regard to their clients. 
The former were incapacitated to make any contract 
for compensation with the client, though he might 
accept a gratuity, while the latter might make such 
contract only as the law had made for him in fixing 
for every service a corresponding fee. A contract, 
therefore, between a coxmsellor or attorney, and his 
client, for a share of the thing in suit, would have been 
invalid on this ground, as well as others. No such 
strictness ever obtained here. Our laws have always 
recognized the right of either to compensation for his 
legal services, in a reasonable amount, either on a 
quantum meruit, or upon special contract.'^ (Reece 
v. Kyle, 49 Ohio St. 475.) 



COMPENSATIOX AND FEES. 349 

In the early histoiy of England it was common 
for nobles and other powerful men to take transfers 
of pretended rights in action, especially of lands from 
persons not in possession, and prosecute them, to the 
great oppression of the weak. Men entered into 
formal combinations to support each other in law 
suits. Sweeping legislation against champerty and 
maintenance was enacted, and while not primarily di- 
rected towards the legal profession they were affected. 
Rights in action were forbidden to be transferred lest 
justice should fail and oppression result. As methods 
of judicial procedure improved, and a firmer and purer 
administration of justice was attained, and popular 
rights received wider recognition, the mischiefs com- 
plained of were less apparent, and the enforcement 
of such statutes became of less importance. Then 
followed judicial modifications and exception to the 
sweeping inhibition of the statutes. Exception was 
made where the person maintaining and the suitor 
stood in some social relation, as that of relatives by 
consanguinity or afiinity, master and servant, or land- 
lord and tenant. Another material modification was 
that if a person has any interest in the thing in dis- 
pute, though on contingency only, he may lawfully 
maintain an action on it. And finally it was confined 
to cases where a stranger, having no interest in a 
suit, improperly, for the purpose of stirring up litiga- 
tion and strife, encourages others to bring actions. 
(Reece v. Kyle, 49 O. S. 475; Story, Contracts, sec. 711; 
Findar v. Parker, 11 M. & W. 675.) 

And these are the evils now generally provided 
against in our criminal statutes. 

Consequently it is not improper for an attorney 
to accept compensation by way of a fee contingent 
upon the event of a suit, and payable out of the thing 
recovered. It is Ukewise legitimate for an attorney 
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to advance funds in pa}anent of costs and necessary 
incidental expenses. ^'Indeed, such advances by the 
attorney in the progress of litigation, is so common 
that to denounce the practice as improper would be 
to condenm the daily acts of the most honorable 
members of the profession." (Reece v. Kyle, 49 O. S. 
475, 486; Stanton v. Embiey, 93 U. S. 548; AUard v. 
Lamirande, 29 Wis. 502. This is questioned in late 
decisions.) 

Our criminal statutes are broad enough to cover 
all conduct on the part of attorneys deemed improper, 
and the courts would not hesitate to hold void any 
contract in violation of the spirit or letter of such 
statutes. 

Legal services rendered by an attomey in the 
prosecution of a suit to judgment, constitute a vaUd 
consideration for the assignment of one half of such 
judgment, and the contract is held not champertous. 
(The P. C. C. & St. L. Ry. v. Valkert, 58 0. S. 362.) 

Any contract made between attomey and client 
by which the latter yields control over his case, and 
yields his right to settle or discontinue the suit, is to 
be regarded as void. The law encourages the amicable 
adjustment of disputes; parties should be allowed to 
settle their differences without hindrance. Hence a 
contract between attomey and client under which 
the attomey agrees to prosecute a suit for a certain 
percentage of the amount recovered, and the client 
agrees not to enter any compromise of the claim unless 
such attomey is present and directs the settlement, 
is to be regarded as void as against public poUcy. 
(Davis V. Chase, 159 Ind. 242; 95 Am. St. Rep. 294; 
North Chicago St. R. R. Co. v. Ackley, 171 111. 100; 
Ellwood V. Wilson, 21 Iowa, 523.) 

The right of a party to compromise his cause out 
of court, without the knowledge or consent of his 
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attorney, when he acts in good faith, and when the 
attorney has no Hen, seems to be unquestioned. (Con- 
nor V. Boyd, 73 Ala. 385; Rowe v. Fogle, 88 Ky. 105.) 

CHents may compromise and settle even when the 
attorney has a lien or interest in the cause if he is 
protected. (Davis v. Webber, 66 Ark. 190; 74 Am. 
St. Rep. 81.) 

Courts ought not to permit a dismissal of an action 
upon a stipulation of the parties, without the knowl- 
edge or consent of the attorney, but the party, never- 
theless, has the legal right to do so. (Cameron v. 
Boeger, 200 111. 84; 93 Am. St. Rep. 165.) 



xxvm. 

LEGAL ETHICS. 

(CoTitinved.) 

TENURE OF OFFICE OF ATTORNEY. 

An attorney at law is an officer of the court, and 

jp^^^^ his office is for Ufe or during good behavior. 

■— ^ (Case of Austin, 5 Rawle, 191; 28 Am. Dec. 
657.) It is essential to their independence that 
this should be so, and it is equally necessary that 
there should rest with the coiuIb the power to enforce 
the faithful performance of duty by the removal of 
office. 

It is said that ''as a class, they are supposed to be, 
and in fact have always been, the vindicators of in- 
dividual rights, and the fearless asserters of the prin- 
ciples of civil Uberty; existing where alone they can 
exist, in a government not of parties of men, but of 
laws. On the other hand, to declare them irresponsi- 
ble to any power but public opinion and their con- 
sciences, would be incompatible with free government. 
Individuals of the class may, and sometimes do, forfeit 
their professional franchise by abusing it, and a power 
to exact the forfeiture must be lodged somewhere. 
Such a power is indispensable to protect the court, 
the administration of justice, and themselves. Abuses 
must necessarily creep in; and having a deep stake 
in the character of their profession, they are vitally 
concerned in preventing it from being sullied by the 
misconduct of unworthy members of it. No class 
of the commimity is more dependent on its reputation 
352 
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for honor and integrity. It is indispensable to the 
purposes of its creation to assign it a high and honor- 
able standing; ... In the absence of specific 
provision to the contrary, the power of removal is, 
from its nature, conunensurate with the power of ap- 
pointment, and it is consequently the business of the 
judges to deal with delinquent members of the bar, and 
withdraw their faculties when they are incorrigible.'' 
(Case of Austm, 5 Rawle, 191 ; 28 Am. Dec. 657.) 

It is generally regarded that in the absence of special 
statutory authority, the power of courts to remove 
an attorney from his ofiice is inherent. (In re Phil- 
brook, 45 Am. St. Rep. 72.) 

The object or purpose of disbarment proceedings 
is to protect the court and the public, to 
DtebmeSt enforce the proper administration of justice, 
and to insure the faithful performance of 
duty by an attomey. (Ex parte Finn, 32 Ore. 519; 
67 Am. St. Rep. 550.) The purpose of such proceed- 
ings is not the punishment of a crime, but the sole 
inquiry is whether or not the accused is a proper 
person to be permitted to continue in the practice 
of his profession. Nor is 'Hhe power of disbarment 
exercised by the courts for the purpose of enforcing 
remedies between parties." (Davis v. State, 92 Tenn. 
640.) 

No one can be admitted to the bar unless he has a 
good moral character; this is one of the es- 
cSSSm sential requisites and must be certified to 
AdSSlSS i^ by the one reconmiending an applicant for 
^£*oSSr admission. The standard of character re- 
quired for admission must be maintained 
throughout the lawyer's professional career, and courts 
have a supervisory control over his conduct, which 
is enforced by disbarment. Whenever an attomey 
is found guilty of conduct which is highly reprehensi* 
23 
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ble, and grossly unprofessiona!, ^v^ch justly brings 
reproach upon the honorable profession to which he 
belongs, he may be disbarred therefrom. When it 
appears upon full investigation, that an attorney has 
forfeited his good moral character, and has by his 
conduct shown himself unworthy of his office, it be- 
comes the duty of the coiui) to revoke the authority 
it gave him upon his admission. ''It is a duty they 
owe themselves, the bar and the public, to see that a 
power which may be wielded for good or for evil is 
not entrusted to incompetent or dishonest hands.'' 
(Mills Case, 1 Mich. 395; People v. Keegan, 18 Colo. 
237; 36 Am. St. Rep. 274.) 

''The duties imposed upon members of the bar 
clothe them with important fiduciary responsibiUties 
and make them amenable to obligations that other 
members of the community do not share. In no other 
calling should so strict an adherence to ethical and 
moral obligations be exacted, or so high a degree of 
accountability be enforced." (People v. Keegan, 18 
€olo. 237; 36 Am. St. Rep. 274.) 

The strict integrity of, and the faithful perform- 
ance of responsible trusts by the lawyer, without any 
formal obligation taken by him, excepting the oatii 
of his office that he will faithfully demean himself 
as an attomey and counsellor at law, and his honor 
as a man, is the pride of the legal profession. 

A lawyer may have intrusted to him thousands of 
dollars of his clients, with no security other than his 
honor and integrity as a man, and the client feels as 
safe as thougli he had secured himself by the taking 
of a bond in double the amount. There is no class 
<rf persons trusted so much. And if it were possible 
to gather accurate statistics of losses sustained l^rough 
the non-performance of trusts on the part of lawyers 
and those who either in official life, or in private em- 
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ployment, are required to give bonds as security for 
the performance of their duties, it would be found 
that the per cent, of losses sustained through the 
misconduct of lawyers, is far below that sustained 
by the faithlessness in the places where bonds are 
required. 

We must undeorstand what the scqpe and extent 
of the moral character which the lawyer is required 
to maintain to insure his continuance in his office. 

This question has received very careful attention 
by the courts, and especially in England, 



ifa^n and the generally accepted view there and 

lif in this country is that it is not necessary 

jgjjjjw;; that the misconduct be connected with his 



%Sthu!f prctfessional duties. As one court states the 
Pfof...io.i ^^. un appears to me that to hold that the 
jurisdiction of ihe <^ourt to strike off the roll extends 
only to professional misccmduct and neglect of duty 
as a soHcitor, would be placing too narrow a limit 
upon that most salutary disciplinary power that the 
courts exercise over its officers. To my mind the 
question which the court in cases like this ought 
always to put to itself is this: Is the court, having 
regard to the circumstances brought before it, any 
longer justified in holding out the solicitor in ques- 
tion as a fit and prc^r person to be entrusted with 
the important duties and grave responsibilities which 
belong to a solicitor," (45 Am. St. Rep. 75.) 

It is said by the Court of Appeals of Kentucky, that : 

''It would be unjust to the profession, the purity 
and integrity of which it is the duty of all coiuts to 
preserve, and a disregard of the public welfare, to 
permit an attorney who has forfeited his right to public 
confidence to continue tihe practice of his profession." 
(Baker v. Com., 10 Bush. 592.) 

It is not necessary that the act complained of should 
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be such as would subject an attorney to an indict- 
ment. 

The nature of the immorality or dishonesty charged 
must be such as will seriously aflfect the public good. 
It would be carrying the doctrine too far to hold 
that an attorney must be free from every vice, and 
responsible for irregularities affecting, to some ex- 
tent, his character, when the same do not affect his 
professional or personal character. 

The court should entertain such charges as are in 
their nature gross, and unfit a person for an honest 
discharge of the high and responsible trust reposed 
in an attomey. (State v. McClaugherty, 33 W. Va, 
250.) 

As a general rule, a conviction of a felony or other 
infamous crime must be accepted as a sufficient cause 
for disbarment. {In re McCarthy, 42 Mich. 71.) 

Misappropriation of funds, though not in the course 
of business of an attomey, is held good cause of dis- 
barment. (73 Wis. 602.) 

Appropriation of money collected for a client is 
held in Ohio cause for disbarment, the court sa3dng 
that: 

''The discharge of professional duties, demands 
great and unreserved confidence from the client, and 
the connection of the attomey with coiuIb, and 
his access to papers, requires unsuspected integrity. 
Hence general honesty and fidelity to clients, is not 
only necessary to his success, but even to the per- 
formance of his duties. Other good qualities may 
be wanting in his character, and some vices may be 
present, but these are the essential virtues of his caUr 
ing, no more to be dispensed with than courage in 
a soldier, or modesty in a woman. The statute regu- 
lating admission to the bar requires the court to be 
satisfied that the applicant possesses these qualities. 
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The public have a right to presume that the court 
are fully satisfied upon these points, and to regard a 
license to practice as a certificate of good character 
from them. And whenever the court shall become 
persuaded that an attorney has lost these qualifi- 
cations, essential to his usefulness, and necessary to 
the safety of his employers, they are wanting in their 
duties, if they do not take away his means, and de- 
stroy his opportxmities for mischievous action." 
(Lane, C. J., in State ex rel. v. Hand, 9 Ohio, 42.) 
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civil law carries into effect precepts of, 275 

DOMESDAY BOOK 

its contents, Ill 

E 

ECCLESIASTICAL COURTS 

separation of, from civil, 112 

separate, established by William the Conqueror, 126 

EDUCATION, See Legal Education, 

its effect on law, 136 

tendency in, 53 

methods of legal, and its history, 60 

EDWARD I. 

his reign, 109 

marked modem era in common law, 109 

law took definite shape under, 115, 118-22 
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EDWARD THE CONFESSOR 

when he came to the throne, 108 

ENGLISH 

school of jurisprudence, 22, 31 

ENGLISH LAW, See Common Law, 

difficulty in tracing history of, 103 

ancient customs as the basis of, 103-4 

reigns of Norman Kings, 104 

system of reporting decisions, 105 

contest between Romanists and Englishmen, 113 

struggle between clergy and laity, 114, 116 

efforts to transplant Roman ideas, 114, 115 

Kings had issued books of law, 115 

took definite form imder Edward I., 115, 118-22 

EPISTEMOLOGY 

defined, 166 

EQUITY 

its origin in Roman law, 90 

its meaning, , 228 

origin of, 229 

ETHICS, See Legal Ethics, Ethics of Law, 

field of, material from which law made, 150 

legal, 101 

the field of, 162 

as a separate science, 165 

definition, 165 

and religion, 167 

moral conduct within region of precept or command, .... 170 

and sociology, 173 

ETHICAL SCIENCE 

relation to jurisprudence, 56 

cannot be excluded from administration of justice, 57 
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ETHICS AND THE LAW 

the place of Ethics among the acienoeS; 164^^ seq. 

ethics as a separate science, 165 

divisions of the sciences, 165 

ethics compared with the philosophical sciences, 166 

ethics and religion, 167 

does moral conduct depend upon theory, or come within 

the region of command? 170 

ethics and sociology, 173 

the conscience, 175 

morality the ruling principle, 177 

does the standard of morality change?. . . , 178 

ETHICS AND MORALITY 

Pollock's discussion of, 41, 42 

EVIDENCE 

change in law of, 259 

EXEMPTION LAWS 

duty of lawyer as to, 318 

F 
FAMILY RELATION 

law concerning, 260 

FORMS OF LAW, See Dectsions, Case Law, 

into statutory and case law, 191 et seq. 

written and imwritten, 191 et seq. 

FRANCE 

adopted Roman law, 79 

FRAUD 

legal and moral, 272 

FRAUDS 

statute of, 261 

FRAUDULENT CONVEYANCES 

duty of lawyer as to, 319 
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G 
GAMBLING 

provisions against, 226 

GENERAL JURISPRUDENCE 

division, 16 

GERMAN SCHOOLS 

of jurisprudence! 29, 30 

GERMANS 

adopted Roman law, 29, 79 

bitteriy resisted, 115 

strong supporters of natural law, 30 

reference to different, as writers, 29, 30 

GLANVILLE 

Romanized law, 116, 117 

GOVERNMENTS 

are God's institutions, 142 

their officers are His ministers, 142 

H 

HISTORICAL SCHOOL 

of jurisprudence, 35 

where it originated, 35, 36 

HISTORY OF LAW, See Roihan Law, ConfMON Law, 
American System, 

the study of, 81 

HOLLAND 

his opinion of the law as expounded by Coke and Black- 
stone, 4 

his views as to jurisprudence, 11 

opinion as to divisions of jurisprudence, 16 



368 INDEX. 

I 

INNS OF COURT 

the different, 61 

mode of instruction at, 62 

hiatoiy of, 61 

J 

JURISPRUDENCE, See Schools op Jurisprudence, Com- 
parative Jurisprudence, 

its province and field, 10 et seq, 291 

defined, 10, 11, 12 

as a political science, 12 

is it synonymous with law, 12 

its history, 12, 13 

it is progressive, 12, 13 

and philosophy, 14 

a universal term not applied to systems of law? 14 

as a science, 22 

and legislation, 14, 15, 16 

marked distinction between, 15 

divisions of, 16 

general and particular, 16, 17 

the field of, 17 

deals with sources of law, etc., 18 

it is analytical, 19 

its contents and boundaries, 20 

Holland's views, 11, 13 

Mackeldy's views, 11 

Andrews' views, 11, 13 

Judge Dillon's view, 12 

the study and practice of, no light matter, 59 

as an undergraduate study, 75 

purpose of a treatise on, 78 

JURISPRUDENCE AND ETHICS 

law and the related sciences, 149 

JURIS PRUDENTES 

in Roman times, 1 1 < < 27 
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JUS 

Roman conception of, 27 

JUSTICE 

meaning of, 154 

and morals, 154 

JUSTINIAN'S CODE 

history of, 87 

JUSTINIAN'S INSTITUTES 

history of, 88 

JUS GENTIUM, 

in Roman law, 89 

JUDICIAL PRECEDENTS. See Case Law, 

in common law, 124 

K 

KANT 

favored distinction between perfect and imperfect obli- 
gations, 29, 30 

L 
LANGUAGE 

of the law, ^. 122 

LAW 

as a science, 1-9 

one of the first and noblest sciences, 59 

analysis and definition of, 3 

as expounded by Coke and Blackstone, 4 

philosophy of, disclaimed by English lawyers, 5 

is it an exact science?. 5 

Prof. Lorimer's views, 6 

what is a philosophic discussion of, 7 

education, its effect on, 136 

- to be viewed analytically and historically, 57 

its place among the sciences, 149 

24 
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LAW— Continued 

as a sciencey 149 

standard of duty fixed by, 152 

and public conscience, 153 

and the related sciences, 149-63 

conception of, 180 

defined, 182 

commanding what is right and prohibiting what is wrong, 184 

as a command, 186 

American conception of, 188 

divisions or forms of, 191 

statutory and case law, 191 

LAW SCHOOLS 

jurisprudence, attention given in, 66 

study of "Systems of Law" in, 67 

methods of study in, 67 

case system in, 73 

LAW OF NATURE 

in Roman law, 92, 93 

LAWYER 

as a philosopher, 2 

qualities that make ideal, 307 

duty in interpretation of law, 308 

not minister of injustice, 309 

must have conception of moral duties, 314 

rules of morality for, 315 

not bound to be moral philosopher, 42 

leader of men, 58 

LEGAL EDUCATION 

methods and history, 59, 60 

mode of instruction at Inns of Court, 62 

attention given the science of law, 63, 68 

jurisprudence in law schools, 66 

methods of study, 67 

study of Roman law in England, 67 

academic study of law, 69 
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LEGAL EDUCATION— Continued 

American methods of acquiring knowledge of Laws and 

the Science of Law, 72 

Case system, 73 

the moral principle to be studied, 75 

LEGAL ETHICS 

as a term, explained, 161-3 

a convenient term for certain purposes, 151 

LEGAL RIGHTS 

moral and, 292 

right and, distinction, 293 

nature of, 295 

rights in personam and in rem, 303 

obligations, 304 

the primary right, 303 

LEGISLATION 

as part of jurisprudence, 14-16 

and law not synonymous, 15 

jurisprudence sets standard for, 15 

relative functions of, and jurisprudence, 15, 16 

as a source of law, 233 

its bounds, 233 

departure from common law, 234 

public sentiment as basis of legislative public policy, .... 235 

source of public sentiment, 236 

state, its basis, 239 

codification, 240 

methods and principles entering into, f 240 

a branch of ethics, 15, 242 

note on reforms in, 243 

province and limits of, 252 

checks on, 252 

inherent power of state, 255 

executive power of State, 256 

province of legislature, 256 

procedural law, 258 

law of evidence, 259 

law concerning family relation, 260 
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LEGISLATION— Conrtntiirf 

statute of limitations, 261 

statute of frauds, 262 

liquor laws, 263 

LEIBNITZ 

first pointed out unity and organic character of law, 29 

LIBERTY 

object of law, what it means, 138 

and morality, polar star of our government, 138 

LIMITATIONS 

statute of, 261 

LOGIC 

defined, 165 

LORIMER'S 

views on law of nature, 215 

M 

MARKBY 

an analytic, .^ ^ 41 

METAPHYSICIAN 

in dealing with law, , 2 

METAPHYSICAL 

school. of jurisprudence, 23, 25 

MIDDLE GROUND 

of school of jurisprudence, 50 

MISCARRIAGE OF JUSTICE 

some causes of, 160 

MORAL LAW . . . . , 

and civil law, 164 

and civil law^ cover same field, -150 
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MORAL OBLIGATION 

in contracts, 280, 281 

cases on, 285 

MORALITY 

basis of law, 269 

relation of, and law, sum and substance of science of law, 4 

in its relation to the student in his legal education, 76 

enjoined by Roman law, 93 

scientific study of law, demands correlation of ideas of, . . 164 

moral practice, how brought about, 172 

in the conmion law, 266 

as the basis of law, how stand the authorities, 269 

MUNICIPAL LAW 

defined, 182 

N 

NATURAL LAW 

blending of, with law formed by usage, 55 

Roman conception of, 29 

as the ethical standard, 55 

NATURE, LAW OF 

discussion 92, 93 

origin, 213 

lessons drawn from, 216 

Lorimer's views of, 218 

Hobbes' view of, 218 

NORMAN REIGN 

conquest of Normans, 109 

separation of ecclesiastical courts from civil under, 112 

cast cloud on laws, 112 

O 
OBLIGATIONS 

defined and discussed, 304 
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p 

PENALTY OF THE LAW 

argument of moralist as to, 156 

biblical law as to, 156 

PERPETUAL EDICT, 

history of, 86 

PHILIPPINES 

adoption of Roman law in, ^ 96, 139 

language of law in, 124 

PHILOSOPHICAL 

school of jurisprudence, 25 

English tendencies towards, 31 

Roman conception of principles of, 26 

Blackstone's view, 31, 32, note 

Lorimer's work, 33 

Pollock's comments on, 34 

other English opinion, 35-40 

Pollock opposes, 41, 42 

PHILOSOPHY 

of law, 5, 7, 8 

analysis and definition of law, 3 

origin and nature of law, 8 

divided into logic, etc., 165 

of Romans, 20 

legal writers should heed teachings of, 20 

duty of teachers of, in respect to law, 19 

POLLOCK 

claims lawyers do not have to become philosophers, 2 

opinion as to jmisprudence, 18, 19 

POSITIVE LAW 

defined, 183 

general view of, 19 

its relation to other laws, 40 

PRiETORIAN EQUITY, 

in Roman law, 89 
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PRiETOR PEREGRINUS 

in Roman law, 90 

PRiETORIAN LAW 

history of, 83, 84 

PRECEDENTS 

when slavish following of, began, 105 

judicial, in common law, 124 

PRIMARY RIGHT 

explained, 303 

PROCEDURAL LAW 

changes in, 258 

PROFESSION OF LAW 

importance of, 59 

PROFESSIONAL ETHICS 

qualities that make ideal Isiwy&s, 307 

duty of lawyers in interpretation of law, 308 

are lawyers ministers of injustice, 309 

lawyers must have proper conception of moral duties, ... 311 

honesty and straightforwardness, 314 

rules of morality for lawyers and laity, 315 

right of attorney to advertise, 316 

delay of cause for temporal gain, 317 

exemption laws, 318 

fraudulent conveyances, 319 

defense of persons charged with crime, 320 

public prosecutors, 326 

improper resort to extraordinary or auxiliary processes, . 326 

lawyer's duty in development of testimony, 326 

leading questions on direct examinations, 327 

the purpose of cross-examination, 328 

development of cause in the testimony, 328 

concealment of material matters by either side, 328-9 

bench and bar, and their relations, 330 

the office of judge, 330 
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PROFESSIONAL ETHICS— CotUmwed 

duty of lawyer to court, 330 

criticising judges, 331 

candor and fairness with courts, 332 

making arguments believed to be unsound, 333 

decorum of counsel in court, 334 

private interviews with judges, 335 

attorney and client, 336 

formation of relation, 336 

full disclosures to be made, 337 

full knowledge should be obtained before advice is 

given, 337 

preparation of case, 337 

attorney keeper of conscience of his client, 338 

professional skill to be exercised within limits of morality, 339 

right of coxmsel to abandon cause, 340 

duty as to supporting bad cause, 343 

professional secrets, 343 

representing conflicting interests, 344 

compromise and settlement, 344 

relation to professional brethren, 345 

compensation and fees, 347 

tenure of office of attorney, 352 

power of removal, 352 

purpose of disbarment proceedings, 353 

moral character required for admission and continuance 

in office, 353 

must infractions be connected with profession? 355 

PSYCHOLOGY 

defined, 166 

R 
REASON 

law of, 213 el seq. 

RELIGION 

creeds and doctrinies of middle eighteenth century, 50 

laws of, compared with civil law, 220 

and ethics, 167 
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REPORTS 



earliest, 105 

year books, 105, 122 

RIGHT 

moral and legal, 292 

distinction, 293-4 

absolute and relative, 300 

in personam and in rem, 303 

primary right, 303 

ROMAN LAW 

study of, in England, 67 

history of, 78 

adopted in what eoimtries, 79 

prsetorian law, 83 

the twelve tables, 85 

perpetual edict, 86 

jurisconsults, 86 

Justinian's code, .' 87 

Justinian's institutes, 88 

jus gentium, praetorian equity, 89 

sources of, 92 

law of nature, 92 

jus naturale, 93 

continuance of the Roman law, 94, 95 

classification of, 95 

advantages of a study of, 96-100 

case law, and English case law, 100 

revival of study of, 114 

claims that it led to nothing in English law, 117 

contrary opinion expressed, 117, 118 

strong acknowledgements made to, in America, 118 

ROMANISTS 

Contest between, and Englishmen, 113-17 



SAXON LAWS 

their contents, 111-12 
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SCHOOLS OF JURISPRUDENCE 

in England and continental Europe, 22 et seq. 

historical, 35 

analytical, 37 

Holland, 38 

Christian, 38 

Bentham, 39 

Austin, 39 

Amos, 40 

Markby, 41 

Pollock, 41, 42 

comparative, 43 

in the United States, 44 e< «eg. 

Judge Dillon's views, 45 

Prof. Hammond, 45 

other opinions, 46-49 

a middle groimd, 50 et seq. 

mistake to erect barrier between the sciences, 55 

blending of natural law with law of usage, 55 

relation of ethical science, 56 

four of them, 23 

the philosophical, 25 

Roman conception of, 26 

Stoic philosophy, 27 

views of German scholars, 29, 30 

English tendencies towards, 31 

Blackstone's opinion, 32, and note, 33, 34 

Prof. Lorimer's view, 33 

Hobbes, 35 

Locke, 35 

Bryce, 35 

SCIENCE OF LAW 

discussion, 1 et «eg. 

contents and boundaries of, 4 

Blackstone's work for, 4 

Bishop's views of, 6 

contents of, 8 

attention given, in schools, 63, 68 

American methods of acquiring knowledge of, 72 

Walker's opinion in respect to, 5 
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SCIENCES 

divisioDS of, 165 

SCOTLAND 

adopted Roman law, 79 

SCRIPTURAL LAW 

comparisons with civil law, 220 et seq. 

and as source of law, 220 

that officers of government are God's ministers, 158 

SOCIOLOGY 

science of law dependent upon, 150 

and ethics, 173 

SOURCES OF LAW 

custom and usage, 207 et seq. 

their part in formation of common law, 125 

the law of nature, 213 et seq. 

Scriptural law, 220 

equity, 228 

legislation as, 233 

SLAVERY 

case of Somerset, 154 

ex parte Bushnell, 155 

STARE DECISIS 

rule of, 199 

in its relations to different jurisdictions, 51 

STATE 

has fulfilled its mission, 225-6 

inherent power of, 255 

the executive department of State, 256 

STATUTORY AND CASE LAW 

divisions into, 191 et seq. 
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STOICS 

philosophy of, 27, 28 

brief notice of, 28 

their principles, 28 

SWEYN 

his accession to throne, 108 

SYSTEMS OF LAW 

principles pervading all, 78 

the Roman system, 78 et «cg. 

the conmion law, 103 

T 
TESTIMONY 

lawyers, duty in development of, 326, 327, 328 

THIBAUT 

views concerning philosophical school, 30 

THOMASIUS 

views concerning obligations, 29 

TRENDELBERG 

views as to law and ethics, 30 

TWELVE TABLES 

in Roman law, 85 

TORTS 

moral principle in law of 286 

damnum absque injuria 288 

U 

UNITED STATES 

schools of jurisprudence in, 44 €/ seq. 

tendency of American authors toward continental view, 44 
Judge Dillon's comments on, 45 
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UNITED STATES— Continued 

radical impFovements in American law as afiFecting 

jurisprudence, 44 

Judge Dillon's opinion, 45, 46 

Professor Hammond's opinion, 45 

Cohn's work, 47 

President Hadley's view, 48 

Professor's Palmer's view, 48, 49 

UNWRITTEN LAW 

division into, 192 

W 
WALKER 

opinion as to science of law, 5 

WESTMINSTER HALL 

study of law as a science began there, 116 

its history, 132 

WRITTEN LAW 

division into, ei seq. 191 

WRONGS, ... 

classes of, .-. 265 



YEAR BOOKS 

dates of, 105 
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